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progress of each eligible agency. Each eligi-
ble agency is to negotiate with the Secretary
the adjusted levels of performance. Each eli-
gible agency is to annually evaluate the vo-
cational and technical education and tech-
prep activities to determine the progress. If
an organization is not making substantial
progress, it is to conduct an assessment,
enter into an improvement plan based on the
assessment, and conduct regular evaluations
of the progress being made. If the organiza-
tion continues to not demonstrate improve-
ment, the Secretary may withhold all, or a
portion of, the allotment. The eligible agen-
cy that receives the allotment is to report
annually on the progress made, including a
description of the progress of special popu-
lations.

The Conference agreement requires the
State performance measures to be estab-
lished solely by the State, and are to include
core indicators of performance. The State
adjusted levels of performance shall be
agreed upon by the State adjusted levels of
performance shall be agreed upon by the
State eligible agency (with input from local
eligible recipients) and the Secretary for the
first two program years covered by the State
plan. Prior to the third program year, the
Secretary and eligible agency shall reach
agreement on the core indicators of perform-
ance for the third, fourth and fifth program
years. Each eligible agency that receives
this allotment shall prepare and submit an
annual report to the Secretary describing
the agency’s progress.

LOCAL PROVISIONS
LOCAL USES OF FUNDS

Required use of funds

The House bill requires funds to be used for
strengthening the academic and technical
skills of participating students by strength-
ening the program components through the
integration of academics with vocational
and technical education; developing, improv-
ing, or expanding the use of technical in vo-
cational and technical education; and pro-
viding professional development programs.

The Senate bill requires funds to be used to
integrate academic education with voca-
tional and technical education for
particapting student; to improve or expand
the use of technology in vocational and tech-
nical education, including professional devel-
opment; to provide professional development
activities to teachers, counselors, and ad-
ministrators; to develop and implement per-
formance management systems and evalua-
tions; to initiate and improve quality pro-
grams; to link secondary and postsecondary
education, including tech-prep programs; to
develop implement programs that provide
access to quality programs for participating
students, including special populations; to
promote preparation for nontraditional
training and employment.

The Conference agreement follows the ma-
jority of the provisions in the House bill. The
agreement also requires funds to be used for
programs designed to train teachers specifi-
cally in the use of technology; to provide
services and activities that are of sufficient
size, scope, and quality to be effective; and
to link, secondary and postsecondary voca-
tional and technical education, including im-
plementing tech-prep programs.

Permissive use of funds

The House bill permits funds to be used for
establishing agreements between secondary
and postsecondary vocational and technical
education programs; involving parents, busi-
nesses, and employee representatives in the
design and implementation of programs; pro-
viding career counseling; providing work re-
lated experience; programs for special popu-
lations; local education and business part-
nerships; vocational and technical student
organizations; mentoring and support serv-
ices; equipment used on the programs; estab-
lishing programs and procedures that allow
students and their parents to participate di-
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rectly in decisions that influence the pro-
grams; teacher preparation programs; im-
proving or developing new vocational and
technical education programs; and support
for family and consumer sciences programs.

The Senate bill allows funds to be used for
providing guidance and counseling to par-
ticipating students; supporting vocational
and technical student organizations; student
internships; providing vocational and tech-
nical education programs for adults and
school dropouts; acquiring and adapting
equipment; providing assistance to students
in finding an appropriate job and continuing
their education; and supporting other voca-
tional and technical education activities.

The Conference agreement merges the two
bills.

TITLE | I—TECH-PREP PROGRAMS

The House bill permits the eligible agency
to award grants to consortia on a competi-
tive basis or on the basis of formula, in order
to develop and operate a four to six year
tech-prep education program. The tech-prep
program is to be carried out with agreement
among the participants in the consortium;
consist of at least two years secondary
school and two years higher education or a
two year apprenticeship program; include
the development of tech-prep education pro-
gram components appropriate to the partici-
pants; include in-service training for teach-
ers and training programs for counselors;
provide equal access to tech-prep programs;
and provide for preparatory services that as-
sist participants.

The Senate bill permits the eligible agency
to award grants to consortia for the develop-
ment and operation of programs designed to
provide tech-prep education. The tech-prep
program is to be carried out with agreement
among the participants; consist of at least
two years of secondary school, two years of
higher education or a two year apprentice-
ship program; include the development of
tech-prep education programs for partici-
pants; meet State academic standards; link
secondary schools and two-year postsecond-
ary institutions; use work-based or worksite
learning along with business and industry;
use educational technology and distance
learning; include a professional development
program for teachers and training programs
for counselors; provide equal access to tech-
prep programs; and provide preparatory pro-
grams to assist special populations.

Both bills include provisions regarding the
application process. The Conference agree-
ment provides for grants to be awarded.
These grants are to be awarded on a competi-
tive basis or on the basis of formula. The
agreement merges the House and the Senate
bill with regard to the contents of the pro-
gram. In addition, the agreement authorizes
additional activities, including the acquisi-
tion of tech-prep education equipment, ac-
quisition of technical assistance from State
or local entities, the establishment of articu-
lation agreements. The agreement also fol-
lows the House bill on the allotment provi-
sions, but the Senate bill on appropriations
and demonstration programs.

TITLE III—GENERAL PROVISIONS

Both bills clarify that the funds received
under this Act shall be used to supplement,
not supplant, the amount of funds that
would be made available from non-Federal
sources for vocational and technical edu-
cation. Both bills also mandate that nothing
in this Act shall be construed to permit,
allow, encourage, or authorize any Federal
control over any aspect of a private, reli-
gious, or home school.

The House bill includes provisions clarify-
ing that: none of the funds under this Act
shall be used for students prior to the sev-
enth grade; and that none of the funds under
the Act shall be used to require any second-
ary school student to choose or pursue a spe-
cific career path or major or to mandate par-
ticipation in a vocational and technical edu-
cation program or attain a federally funded
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skill level, standard, or certificate of mas-
tery. the bill further includes provisions
clarifying that: nothing in the Act shall be
construed to be inconsistent with Federal
laws guaranteeing civil rights; permits the
participation of personnel in non-profit pri-
vate schools; allows the State to use addi-
tional funds under applicable programs; and
prohibits funds to be used for the sole pur-
pose of providing incentives to relocate a
business from one State to another.

The Conference agreement generally fol-
lows the House bill, but merges provisions
from both bills.

DEFINITIONS
SPECIAL POPULATIONS

The House bill includes individuals with
disabilities, economically disadvantaged in-
dividuals, individuals with limited English
proficiency, and individuals participating in
nontraditional training and employment
when describing special populations.

The Senate bill includes low-income indi-
viduals including foster children, individuals
with disabilities, single parents and dis-
placed homemakers, and individuals with
other barriers to educational achievement
including individuals with limited English
proficiency when describing special popu-
lations.

The Conference agreement defines special
populations as individuals with disabilities;
individuals from economically disadvantaged
families, including foster children; individ-
uals preparing for non-traditional training
and employment; single parents, including
single pregnant women; displaced home-
makers; and individuals with other barriers
to educational achievement, including indi-
viduals with limited English proficiency.
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CONFERENCE REPORT ON H.R. 2281,
DIGITAL MILLENNIUM COPY-
RIGHT ACT

Mr. COBLE submitted the following
conference report and statement on the
bill (H.R. 2281) to amend title 17,
United States Code, to implement the
World Intellectual Property Organiza-
tion Copyright Treaty and Perform-
ances and Phonograms Treaty, and for
other purposes:

CONFERENCE REPORT (H. REPT. 105-796)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
2281), to amend title 17, United States Code,
to implement the World Intellectual Prop-
erty Organization Copyright Treaty and Per-
formances and Phonograms Treaty, and for
other purposes, having met, after full and
free conference, have agreed to recommend
and do recommend to their respective Houses
as follows:
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That the House recede from its disagree-
ment to the amendment of the Senate and
agree to the same with an amendment as fol-
lows:

In lieu of the matter proposed to be in-
serted by the Senate amendment, insert the
following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Digital Millen-
nium Copyright Act”.

SEC. 2. TABLE OF CONTENTS.
Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I—WIPO TREATIES
IMPLEMENTATION

Sec. 101. Short title.

Sec. 102. Technical amendments.

Sec. 103. Copyright protection systems and
copyright management informa-
tion.

Sec. 104. Evaluation of impact of copyright law

and amendments on electronic
commerce and technological devel-
opment.
Sec. 105. Effective date.
TITLE II—ONLINE COPYRIGHT
INFRINGEMENT LIABILITY LIMITATION
Sec. 201. Short title.
Sec. 202. Limitations on liability for copyright
infringement.
Sec. 203. Effective date.
TITLE 111 COMPUTER MAINTENANCE OR
REPAIR COPYRIGHT EXEMPTION
Sec. 301. Short title.
Sec. 302. Limitations on exclusive rights; com-
puter programs.
TITLE IV—MISCELLANEOUS PROVISIONS

Sec. 401. Provisions Relating to the Commis-
sioner of Patents and Trademarks
and the Register of Copyrights.

Ephemeral recordings.

Limitations on exclusive rights; dis-
tance education.

Exemption for libraries and archives.
Scope of exclusive rights in sound re-
cordings; ephemeral recordings.
Assumption of contractual obligations
related to transfers of rights in

motion pictures.

Sec. 407. Effective date.

TITLE V—PROTECTION OF CERTAIN
ORIGINAL DESIGNS

402.
403.

Sec.
Sec.

404.
405.

Sec.
Sec.

Sec. 406.

Sec. 501. Short title.

Sec. 502. Protection of certain original designs.
Sec. 503. Conforming amendments.

Sec. 504. Joint study of the effect of this title.
Sec. 505. Effective date.

TITLE I—WIPO TREATIES
IMPLEMENTATION
SEC. 101. SHORT TITLE.

This title may be cited as the “WIPO Copy-
right and Performances and Phonograms Trea-
ties Implementation Act of 1998".

SEC. 102. TECHNICAL AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17,
United States Code, is amended—

(1) by striking the definition of “Berne Con-
vention work’’;

(2) in the definition of ‘““The ‘country of ori-
gin’ of a Berne Convention work”—

(A) by striking “The ‘country of origin’ of a
Berne Convention work, for purposes of section
411, is the United States if”” and inserting ‘‘For
purposes of section 411, a work is a ‘United
States work’ only if”’;

(B) in paragraph (1)—

(i) in subparagraph (B) by striking ‘‘nation or
nations adhering to the Berne Convention’” and
inserting ‘‘treaty party or parties’’;

(ii) in subparagraph (C) by striking ‘‘does not
adhere to the Berne Convention’ and inserting
“‘is not a treaty party’’; and

(iii) in subparagraph (D) by striking ‘‘does not
adhere to the Berne Convention’ and inserting
““is not a treaty party’’; and
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(C) in the matter following paragraph (3) by
striking “‘For the purposes of section 411, the
‘country of origin’ of any other Berne Conven-
tion work is not the United States.”’;

(3) by inserting after the definition of ‘“fixed””
the following:

“The ‘Geneva Phonograms Convention’ is the
Convention for the Protection of Producers of
Phonograms Against Unauthorized Duplication
of Their Phonograms, concluded at Geneva,
Switzerland, on October 29, 1971."”;

(4) by inserting after the definition of “‘includ-
ing”’ the following:

“An ‘international agreement’ is—

‘(1) the Universal Copyright Convention;

“(2) the Geneva Phonograms Convention;

*“(3) the Berne Convention;

‘‘(4) the WTO Agreement;

““(5) the WIPO Copyright Treaty;

*“(6) the WIPO Performances and Phonograms
Treaty; and

“(7) any other copyright treaty to which the
United States is a party.”’;

(5) by inserting after the definition of ‘“‘trans-
mit’’ the following:

“A ‘treaty party’ is a country or intergovern-
mental organization other than the United
States that is a party to an international agree-
ment.”’;

(6) by inserting after
“widow’’ the following:

“The ‘WIPO Copyright Treaty’ is the WIPO
Copyright Treaty concluded at Geneva, Switzer-
land, on December 20, 1996."";

(7) by inserting after the definition of “The
‘WIPO Copyright Treaty’’” the following:

“The ‘WIPO Performances and Phonograms
Treaty’ is the WIPO Performances and
Phonograms Treaty concluded at Geneva, Swit-
zerland, on December 20, 1996.”"; and

(8) by inserting after the definition of “‘work
made for hire”” the following:

“The terms ‘WTO Agreement’ and ‘WTO mem-
ber country’ have the meanings given those
terms in paragraphs (9) and (10), respectively, of
section 2 of the Uruguay Round Agreements
Act.”’.

(b) SUBJECT MATTER OF COPYRIGHT; NATIONAL
ORIGIN.—Section 104 of title 17, United States
Code, is amended—

(1) in subsection (b)—

(A) in paragraph (1) by striking ““foreign na-
tion that is a party to a copyright treaty to
which the United States is also a party’” and in-
serting ‘‘treaty party’’;

(B) in paragraph (2) by striking “‘party to the
Universal Copyright Convention’ and inserting
“‘treaty party’’;

(C) by redesignating paragraph (5) as para-
graph (6);

(D) by redesignating paragraph (3) as para-
graph (5) and inserting it after paragraph (4);

(E) by inserting after paragraph (2) the fol-
lowing:

““(3) the work is a sound recording that was
first fixed in a treaty party; or’’;

(F) in paragraph (4) by striking ““‘Berne Con-
vention work’” and inserting ‘‘pictorial, graphic,
or sculptural work that is incorporated in a
building or other structure, or an architectural
work that is embodied in a building and the
building or structure is located in the United
States or a treaty party’’; and

(G) by inserting after paragraph (6), as so re-

designated, the following:
“For purposes of paragraph (2), a work that is
published in the United States or a treaty party
within 30 days after publication in a foreign na-
tion that is not a treaty party shall be consid-
ered to be first published in the United States or
such treaty party, as the case may be.”’; and

(2) by adding at the end the following new
subsection:

““(d) EFFECT OF PHONOGRAMS TREATIES.—Not-
withstanding the provisions of subsection (b), no
works other than sound recordings shall be eli-
gible for protection under this title solely by vir-

the definition of
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tue of the adherence of the United States to the
Geneva Phonograms Convention or the WIPO
Performances and Phonograms Treaty.”’.

(c) COPYRIGHT IN RESTORED WORKS.—Section
104A(h) of title 17, United States Code, is
amended—

(1) in paragraph (1), by striking subpara-
graphs (A) and (B) and inserting the following:

““(A) a nation adhering to the Berne Conven-
tion;

““(B) a WTO member country;

“(C) a nation adhering to the WIPO Copy-
right Treaty;

‘(D) a nation adhering to the WIPO Perform-
ances and Phonograms Treaty; or

“(E) subject to a Presidential proclamation
under subsection (g).”’;

(2) by amending paragraph (3) to read as fol-
lows:

““(3) The term ‘eligible country’ means a na-
tion, other than the United States, that—

““(A) becomes a WTO member country after
the date of the enactment of the Uruguay
Round Agreements Act;

““(B) on such date of enactment is, or after
such date of enactment becomes, a nation ad-
hering to the Berne Convention;

““(C) adheres to the WIPO Copyright Treaty;

‘(D) adheres to the WIPO Performances and
Phonograms Treaty; or

“(E) after such date of enactment becomes
subject to a proclamation under subsection
@).
(3) in paragraph (6)—

(A) in subparagraph (C)(iii) by striking ““and”’
after the semicolon;

(B) at the end of subparagraph (D) by striking
the period and inserting *‘; and’’; and

(C) by adding after subparagraph (D) the fol-
lowing:

““(E) if the source country for the work is an
eligible country solely by virtue of its adherence
to the WIPO Performances and Phonograms
Treaty, is a sound recording.”’;

(4) in paragraph (8)(B)(i)—

(A) by inserting ‘““of which’ before “‘the ma-
jority’’; and

(B) by striking “‘of eligible countries’’; and

(5) by striking paragraph (9).

(d) REGISTRATION AND INFRINGEMENT AcC-
TIONS.—Section 411(a) of title 17, United States
Code, is amended in the first sentence—

(1) by striking ‘“‘actions for infringement of
copyright in Berne Convention works whose
country of origin is not the United States and’’;
and

(2) by inserting ‘“United States’’ after ‘“‘no ac-
tion for infringement of the copyright in any”.

(e) STATUTE OF LIMITATIONS.—Section 507(a)
of title 17, United State Code, is amended by
striking ‘““No”” and inserting ‘“‘Except as ex-
pressly provided otherwise in this title, no”.
SEC. 103. COPYRIGHT PROTECTION SYSTEMS AND

COPYRIGHT MANAGEMENT INFOR-
MATION.

(a) IN GENERAL.—Title 17, United States Code
is amended by adding at the end the following
new chapter:

“CHAPTER 12—COPYRIGHT PROTECTION
AND MANAGEMENT SYSTEMS

“‘Sec.

““1201. Circumvention of copyright protection
systems.

““1202. Integrity of copyright management infor-
mation.

*“1203. Civil remedies.
“1204. Criminal offenses and penalties.
“1205. Savings clause.
“§1201. Circumvention of copyright protection
systems
““(a) VIOLATIONS REGARDING CIRCUMVENTION
OF TECHNOLOGICAL MEASURES.—(1)(A) No per-
son shall circumvent a technological measure
that effectively controls access to a work pro-
tected under this title. The prohibition con-
tained in the preceding sentence shall take ef-
fect at the end of the 2-year period beginning on
the date of the enactment of this chapter.
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“(B) The prohibition contained in subpara-
graph (A) shall not apply to persons who are
users of a copyrighted work which is in a par-
ticular class of works, if such persons are, or are
likely to be in the succeeding 3-year period, ad-
versely affected by virtue of such prohibition in
their ability to make noninfringing uses of that
particular class of works under this title, as de-
termined under subparagraph (C).

“(C) During the 2-year period described in
subparagraph (A), and during each succeeding
3-year period, the Librarian of Congress, upon
the recommendation of the Register of Copy-
rights, who shall consult with the Assistant Sec-
retary for Communications and Information of
the Department of Commerce and report and
comment on his or her views in making such rec-
ommendation, shall make the determination in a
rulemaking proceeding on the record for pur-
poses of subparagraph (B) of whether persons
who are users of a copyrighted work are, or are
likely to be in the succeeding 3-year period, ad-
versely affected by the prohibition under sub-
paragraph (A) in their ability to make non-
infringing uses under this title of a particular
class of copyrighted works. In conducting such
rulemaking, the Librarian shall examine—

“(i) the availability for use of copyrighted
works;

““(ii) the availability for use of works for non-
profit archival, preservation, and educational
purposes;

“(iii) the impact that the prohibition on the
circumvention of technological measures applied
to copyrighted works has on criticism, comment,
news reporting, teaching, scholarship, or re-
search;

“(iv) the effect of circumvention of techno-
logical measures on the market for or value of
copyrighted works; and

““(v) such other factors as the Librarian con-
siders appropriate.

‘(D) The Librarian shall publish any class of
copyrighted works for which the Librarian has
determined, pursuant to the rulemaking con-
ducted under subparagraph (C), that non-
infringing uses by persons who are users of a
copyrighted work are, or are likely to be, ad-
versely affected, and the prohibition contained
in subparagraph (A) shall not apply to such
users with respect to such class of works for the
ensuing 3-year period.

“(E) Neither the exception under subpara-
graph (B) from the applicability of the prohibi-
tion contained in subparagraph (A), nor any de-
termination made in a rulemaking conducted
under subparagraph (C), may be used as a de-
fense in any action to enforce any provision of
this title other than this paragraph.

“(2) No person shall manufacture, import,
offer to the public, provide, or otherwise traffic
in any technology, product, service, device, com-
ponent, or part thereof, that—

““(A) is primarily designed or produced for the
purpose of circumventing a technological meas-
ure that effectively controls access to a work
protected under this title;

““(B) has only limited commercially significant
purpose or use other than to circumvent a tech-
nological measure that effectively controls ac-
cess to a work protected under this title; or

“(C) is marketed by that person or another
acting in concert with that person with that
person’s knowledge for use in circumventing a
technological measure that effectively controls
access to a work protected under this title.

““(3) As used in this subsection—

“(A) to ‘circumvent a technological measure’
means to descramble a scrambled work, to
decrypt an encrypted work, or otherwise to
avoid, bypass, remove, deactivate, or impair a
technological measure, without the authority of
the copyright owner; and

““(B) a technological measure ‘effectively con-
trols access to a work’ if the measure, in the or-
dinary course of its operation, requires the ap-
plication of information, or a process or a treat-
ment, with the authority of the copyright
owner, to gain access to the work.
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““(b) ADDITIONAL VIOLATIONS.—(1) No person
shall manufacture, import, offer to the public,
provide, or otherwise traffic in any technology,
product, service, device, component, or part
thereof, that—

““(A) is primarily designed or produced for the
purpose of circumventing protection afforded by
a technological measure that effectively protects
a right of a copyright owner under this title in
a work or a portion thereof;

““(B) has only limited commercially significant
purpose or use other than to circumvent protec-
tion afforded by a technological measure that
effectively protects a right of a copyright owner
under this title in a work or a portion thereof;
or

““(C) is marketed by that person or another
acting in concert with that person with that
person’s knowledge for use in circumventing
protection afforded by a technological measure
that effectively protects a right of a copyright
owner under this title in a work or a portion
thereof.

““(2) As used in this subsection—

““(A) to ‘circumvent protection afforded by a
technological measure’ means avoiding, bypass-
ing, removing, deactivating, or otherwise im-
pairing a technological measure; and

““(B) a technological measure ‘effectively pro-
tects a right of a copyright owner under this
title’ if the measure, in the ordinary course of
its operation, prevents, restricts, or otherwise
limits the exercise of a right of a copyright
owner under this title.

“(c) OTHER RIGHTS, ETC., NOT AFFECTED.—(1)
Nothing in this section shall affect rights, rem-
edies, limitations, or defenses to copyright in-
fringement, including fair use, under this title.

““(2) Nothing in this section shall enlarge or
diminish vicarious or contributory liability for
copyright infringement in connection with any
technology, product, service, device, component,
or part thereof.

““(3) Nothing in this section shall require that
the design of, or design and selection of parts
and components for, a consumer electronics,
telecommunications, or computing product pro-
vide for a response to any particular techno-
logical measure, so long as such part or compo-
nent, or the product in which such part or com-
ponent is integrated, does not otherwise fall
within the prohibitions of subsection (a)(2) or
(0)(@).

‘“(4) Nothing in this section shall enlarge or
diminish any rights of free speech or the press
for activities using consumer electronics, tele-
communications, or computing products.

““(d) EXEMPTION FOR NONPROFIT LIBRARIES,
ARCHIVES, AND EDUCATIONAL INSTITUTIONS.—(1)
A nonprofit library, archives, or educational in-
stitution which gains access to a commercially
exploited copyrighted work solely in order to
make a good faith determination of whether to
acquire a copy of that work for the sole purpose
of engaging in conduct permitted under this title
shall not be in violation of subsection (a)(1)(A).
A copy of a work to which access has been
gained under this paragraph—

“(A) may not be retained longer than nec-
essary to make such good faith determination;
and

““(B) may not be used for any other purpose.

“(2) The exemption made available under
paragraph (1) shall only apply with respect to a
work when an identical copy of that work is not
reasonably available in another form.

“(3) A nonprofit library, archives, or edu-
cational institution that willfully for the pur-
pose of commercial advantage or financial gain
violates paragraph (1)—

““(A) shall, for the first offense, be subject to
the civil remedies under section 1203; and

‘“(B) shall, for repeated or subsequent of-
fenses, in addition to the civil remedies under
section 1203, forfeit the exemption provided
under paragraph (1).

*“(4) This subsection may not be used as a de-
fense to a claim under subsection (a)(2) or (b),
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nor may this subsection permit a nonprofit li-
brary, archives, or educational institution to
manufacture, import, offer to the public, pro-
vide, or otherwise traffic in any technology,
product, service, component, or part thereof,
which circumvents a technological measure.

““(5) In order for a library or archives to qual-
ify for the exemption under this subsection, the
collections of that library or archives shall be—

““(A) open to the public; or

““(B) available not only to researchers affili-
ated with the library or archives or with the in-
stitution of which it is a part, but also to other
persons doing research in a specialized field.

““(e) LAW ENFORCEMENT, INTELLIGENCE, AND
OTHER GOVERNMENT ACTIVITIES.—This section
does not prohibit any lawfully authorized inves-
tigative, protective, information security, or in-
telligence activity of an officer, agent, or em-
ployee of the United States, a State, or a politi-
cal subdivision of a State, or a person acting
pursuant to a contract with the United States,
a State, or a political subdivision of a State. For
purposes of this subsection, the term ‘informa-
tion security’ means activities carried out in
order to identify and address the vulnerabilities
of a government computer, computer system, or
computer network.

“(f) REVERSE ENGINEERING.—(1) Notwith-
standing the provisions of subsection (a)(1)(A),
a person who has lawfully obtained the right to
use a copy of a computer program may Ccir-
cumvent a technological measure that effec-
tively controls access to a particular portion of
that program for the sole purpose of identifying
and analyzing those elements of the program
that are necessary to achieve interoperability of
an independently created computer program
with other programs, and that have not pre-
viously been readily available to the person en-
gaging in the circumvention, to the extent any
such acts of identification and analysis do not
constitute infringement under this title.

““(2) Notwithstanding the provisions of sub-
sections (a)(2) and (b), a person may develop
and employ technological means to circumvent a
technological measure, or to circumvent protec-
tion afforded by a technological measure, in
order to enable the identification and analysis
under paragraph (1), or for the purpose of ena-
bling interoperability of an independently cre-
ated computer program with other programs, if
such means are necessary to achieve such inter-
operability, to the extent that doing so does not
constitute infringement under this title.

“(3) The information acquired through the
acts permitted under paragraph (1), and the
means permitted under paragraph (2), may be
made available to others if the person referred to
in paragraph (1) or (2), as the case may be, pro-
vides such information or means solely for the
purpose of enabling interoperability of an inde-
pendently created computer program with other
programs, and to the extent that doing so does
not constitute infringement under this title or
violate applicable law other than this section.

““(4) For purposes of this subsection, the term
‘interoperability’ means the ability of computer
programs to exchange information, and of such
programs mutually to use the information which
has been exchanged.

“(g) ENCRYPTION RESEARCH.—

““(1) DEFINITIONS.—For purposes of this sub-
section—

““(A) the term ‘encryption research’ means ac-
tivities necessary to identify and analyze flaws
and vulnerabilities of encryption technologies
applied to copyrighted works, if these activities
are conducted to advance the state of knowledge
in the field of encryption technology or to assist
in the development of encryption products; and

“(B) the term ‘encryption technology’ means
the scrambling and descrambling of information
using mathematical formulas or algorithms.

““(2) PERMISSIBLE ACTS OF ENCRYPTION RE-
SEARCH.—Notwithstanding the provisions of
subsection (a)(1)(A), it is not a violation of that
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subsection for a person to circumvent a techno-
logical measure as applied to a copy, phono-
record, performance, or display of a published
work in the course of an act of good faith
encryption research if—

“(A) the person lawfully obtained the
encrypted copy, phonorecord, performance, or
display of the published work;

“(B) such act is necessary to conduct such
encryption research;

““(C) the person made a good faith effort to
obtain authorization before the circumvention;
and

““(D) such act does not constitute infringement
under this title or a violation of applicable law
other than this section, including section 1030 of
title 18 and those provisions of title 18 amended
by the Computer Fraud and Abuse Act of 1986.

‘() FACTORS IN DETERMINING EXEMPTION.—In
determining whether a person qualifies for the
exemption under paragraph (2), the factors to be
considered shall include—

““(A) whether the information derived from the
encryption research was disseminated, and if so,
whether it was disseminated in a manner rea-
sonably calculated to advance the state of
knowledge or development of encryption tech-
nology, versus whether it was disseminated in a
manner that facilitates infringement under this
title or a violation of applicable law other than
this section, including a violation of privacy or
breach of security;

““(B) whether the person is engaged in a legiti-
mate course of study, is employed, or is appro-
priately trained or experienced, in the field of
encryption technology; and

““(C) whether the person provides the copy-
right owner of the work to which the techno-
logical measure is applied with notice of the
findings and documentation of the research,
and the time when such notice is provided.

““(4) USE OF TECHNOLOGICAL MEANS FOR RE-
SEARCH ACTIVITIES.—Notwithstanding the provi-
sions of subsection (a)(2), it is not a violation of
that subsection for a person to—

““(A) develop and employ technological means
to circumvent a technological measure for the
sole purpose of that person performing the acts
of good faith encryption research described in
paragraph (2); and

“(B) provide the technological means to an-
other person with whom he or she is working
collaboratively for the purpose of conducting
the acts of good faith encryption research de-
scribed in paragraph (2) or for the purpose of
having that other person verify his or her acts
of good faith encryption research described in
paragraph (2).

““(5) REPORT TO CONGRESS.—Not later than 1
year after the date of the enactment of this
chapter, the Register of Copyrights and the As-
sistant Secretary for Communications and Infor-
mation of the Department of Commerce shall
jointly report to the Congress on the effect this
subsection has had on—

““(A) encryption research and the development
of encryption technology;

“(B) the adequacy and effectiveness of tech-
nological measures designed to protect copy-
righted works; and

““(C) protection of copyright owners against
the unauthorized access to their encrypted
copyrighted works.

The report shall include legislative recommenda-
tions, if any.

““(h) EXCEPTIONS REGARDING MINORS.—In ap-
plying subsection (a) to a component or part,
the court may consider the necessity for its in-
tended and actual incorporation in a tech-
nology, product, service, or device, which—

““(1) does not itself violate the provisions of
this title; and

““(2) has the sole purpose to prevent the access
of minors to material on the Internet.

““(i) PROTECTION OF PERSONALLY IDENTIFYING
INFORMATION.—

(1) CIRCUMVENTION  PERMITTED.—Notwith-
standing the provisions of subsection (a)(1)(A),
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it is not a violation of that subsection for a per-
son to circumvent a technological measure that
effectively controls access to a work protected
under this title, if—

““(A) the technological measure, or the work it
protects, contains the capability of collecting or
disseminating personally identifying informa-
tion reflecting the online activities of a natural
person who seeks to gain access to the work pro-
tected;

““(B) in the normal course of its operation, the
technological measure, or the work it protects,
collects or disseminates personally identifying
information about the person who seeks to gain
access to the work protected, without providing
conspicuous notice of such collection or dissemi-
nation to such person, and without providing
such person with the capability to prevent or re-
strict such collection or dissemination;

““(C) the act of circumvention has the sole ef-
fect of identifying and disabling the capability
described in subparagraph (A), and has no
other effect on the ability of any person to gain
access to any work; and

‘(D) the act of circumvention is carried out
solely for the purpose of preventing the collec-
tion or dissemination of personally identifying
information about a natural person who seeks
to gain access to the work protected, and is not
in violation of any other law.

““(2) INAPPLICABILITY TO CERTAIN TECHNO-
LOGICAL MEASURES.—This subsection does not
apply to a technological measure, or a work it
protects, that does not collect or disseminate
personally identifying information and that is
disclosed to a user as not having or using such
capability.

““(J) SECURITY TESTING.—

““(1) DEFINITION.—For purposes of this sub-
section, the term ‘security testing’ means access-
ing a computer, computer system, or computer
network, solely for the purpose of good faith
testing, investigating, or correcting, a security
flaw or vulnerability, with the authorization of
the owner or operator of such computer, com-
puter system, or computer network.

““(2) PERMISSIBLE ACTS OF SECURITY TEST-
ING.—Notwithstanding the provisions of sub-
section (a)(1)(A), it is not a violation of that
subsection for a person to engage in an act of
security testing, if such act does not constitute
infringement under this title or a violation of
applicable law other than this section, including
section 1030 of title 18 and those provisions of
title 18 amended by the Computer Fraud and
Abuse Act of 1986.

“(3) FACTORS IN DETERMINING EXEMPTION.—InN
determining whether a person qualifies for the
exemption under paragraph (2), the factors to be
considered shall include—

““(A) whether the information derived from the
security testing was used solely to promote the
security of the owner or operator of such com-
puter, computer system or computer network, or
shared directly with the developer of such com-
puter, computer system, or computer network;
and

““(B) whether the information derived from the
security testing was used or maintained in a
manner that does not facilitate infringement
under this title or a violation of applicable law
other than this section, including a violation of
privacy or breach of security.

““(4) USE OF TECHNOLOGICAL MEANS FOR SECU-
RITY TESTING.—Notwithstanding the provisions
of subsection (a)(2), it is not a violation of that
subsection for a person to develop, produce, dis-
tribute or employ technological means for the
sole purpose of performing the acts of security
testing described in subsection (2), provided
such technological means does not otherwise
violate section (a)(2).

““(k) CERTAIN ANALOG DEVICES AND CERTAIN
TECHNOLOGICAL MEASURES.—

‘(1) CERTAIN ANALOG DEVICES.—

““(A) Effective 18 months after the date of the
enactment of this chapter, no person shall man-
ufacture, import, offer to the public, provide or
otherwise traffic in any—
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““(i) VHS format analog video cassette recorder
unless such recorder conforms to the automatic
gain control copy control technology;

“(@it) 8mm format analog video cassette
camcorder unless such camcorder conforms to
the automatic gain control technology;

“(iii) Beta format analog video cassette re-
corder, unless such recorder conforms to the
automatic gain control copy control technology,
except that this requirement shall not apply
until there are 1,000 Beta format analog video
cassette recorders sold in the United States in
any one calendar year after the date of the en-
actment of this chapter;

“(iv) 8mm format analog video cassette re-
corder that is not an analog video cassette
camcorder, unless such recorder conforms to the
automatic gain control copy control technology,
except that this requirement shall not apply
until there are 20,000 such recorders sold in the
United States in any one calendar year after the
date of the enactment of this chapter; or

“(v) analog video -cassette recorder that
records using an NTSC format video input and
that is not otherwise covered under clauses (i)
through (iv), unless such device conforms to the
automatic gain control copy control technology.

““(B) Effective on the date of the enactment of
this chapter, no person shall manufacture, im-
port, offer to the public, provide or otherwise
traffic in—

‘(i) any VHS format analog video cassette re-
corder or any 8mm format analog video cassette
recorder if the design of the model of such re-
corder has been modified after such date of en-
actment so that a model of recorder that pre-
viously conformed to the automatic gain control
copy control technology no longer conforms to
such technology; or

‘(i) any VHS format analog video cassette re-

corder, or any 8mm format analog video cassette
recorder that is not an 8mm analog video cas-
sette camcorder, if the design of the model of
such recorder has been modified after such date
of enactment so that a model of recorder that
previously conformed to the four-line colorstripe
copy control technology no longer conforms to
such technology.
Manufacturers that have not previously manu-
factured or sold a VHS format analog video cas-
sette recorder, or an 8mm format analog cassette
recorder, shall be required to conform to the
four-line colorstripe copy control technology in
the initial model of any such recorder manufac-
tured after the date of the enactment of this
chapter, and thereafter to continue conforming
to the four-line colorstripe copy control tech-
nology. For purposes of this subparagraph, an
analog video cassette recorder ‘conforms to’ the
four-line colorstripe copy control technology if it
records a signal that, when played back by the
playback function of that recorder in the nor-
mal viewing mode, exhibits, on a reference dis-
play device, a display containing distracting
visible lines through portions of the viewable
picture.

““(2) CERTAIN ENCODING RESTRICTIONS.—NoO
person shall apply the automatic gain control
copy control technology or colorstripe copy con-
trol technology to prevent or limit consumer
copying except such copying—

“(A) of a single transmission, or specified
group of transmissions, of live events or of
audiovisual works for which a member of the
public has exercised choice in selecting the
transmissions, including the content of the
transmissions or the time of receipt of such
transmissions, or both, and as to which such
member is charged a separate fee for each such
transmission or specified group of transmissions;

“(B) from a copy of a transmission of a live
event or an audiovisual work if such trans-
mission is provided by a channel or service
where payment is made by a member of the pub-
lic for such channel or service in the form of a
subscription fee that entitles the member of the
public to receive all of the programming con-
tained in such channel or service;
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“(C) from a physical medium containing one
or more prerecorded audiovisual works; or

‘(D) from a copy of a transmission described

in subparagraph (A) or from a copy made from
a physical medium described in subparagraph
(©).
In the event that a transmission meets both the
conditions set forth in subparagraph (A) and
those set forth in subparagraph (B), the trans-
mission shall be treated as a transmission de-
scribed in subparagraph (A).

““(3) INAPPLICABILITY.—This subsection shall
not—

“(A) require any analog video cassette
camcorder to conform to the automatic gain con-
trol copy control technology with respect to any
video signal received through a camera lens;

“(B) apply to the manufacture, importation,
offer for sale, provision of, or other trafficking
in, any professional analog video cassette re-
corder; or

““(C) apply to the offer for sale or provision of,
or other trafficking in, any previously owned
analog video cassette recorder, if such recorder
was legally manufactured and sold when new
and not subsequently modified in violation of
paragraph (1)(B).

‘“(4) DEFINITIONS.—For purposes of this sub-
section:

“(A) An ‘analog video cassette recorder’
means a device that records, or a device that in-
cludes a function that records, on electro-
magnetic tape in an analog format the elec-
tronic impulses produced by the video and audio
portions of a television program, motion picture,
or other form of audiovisual work.

“(B) An ‘analog video cassette camcorder’
means an analog video cassette recorder that
contains a recording function that operates
through a camera lens and through a video
input that may be connected with a television or
other video playback device.

“(C) An analog video cassette recorder ‘con-
forms’ to the automatic gain control copy con-
trol technology if it—

‘(i) detects one or more of the elements of
such technology and does not record the motion
picture or transmission protected by such tech-
nology; or

‘(i) records a signal that, when played back,
exhibits a meaningfully distorted or degraded
display.

‘(D) The term ‘professional analog video cas-
sette recorder’ means an analog video cassette
recorder that is designed, manufactured, mar-
keted, and intended for use by a person who
regularly employs such a device for a lawful
business or industrial use, including making,
performing, displaying, distributing, or trans-
mitting copies of motion pictures on a commer-
cial scale.

“(E) The terms ‘VHS format,” ‘8mm format,’
‘Beta format,” ‘automatic gain control copy con-
trol technology,” ‘colorstripe copy control tech-
nology,” ‘four-line version of the colorstripe
copy control technology,” and ‘NTSC’ have the
meanings that are commonly understood in the
consumer electronics and motion picture indus-
tries as of the date of the enactment of this
chapter.

““(5) VIOLATIONS.—AnNYy violation of paragraph
(1) of this subsection shall be treated as a viola-
tion of subsection (b)(1) of this section. Any vio-
lation of paragraph (2) of this subsection shall
be deemed an ‘act of circumvention’ for the pur-
poses of section 1203(c)(3)(A) of this chapter.
“8§1202. Integrity of copyright management in-

formation

“(a) FALSE COPYRIGHT MANAGEMENT INFOR-
MATION.—No person shall knowingly and with
the intent to induce, enable, facilitate, or con-
ceal infringement—

““(1) provide copyright management informa-
tion that is false, or

““(2) distribute or import for distribution copy-
right management information that is false.

““(b) REMOVAL OR ALTERATION OF COPYRIGHT
MANAGEMENT INFORMATION.—No person shall,
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without the authority of the copyright owner or
the law—

““(1) intentionally remove or alter any copy-
right management information,

““(2) distribute or import for distribution copy-
right management information knowing that the
copyright management information has been re-
moved or altered without authority of the copy-
right owner or the law, or

““(3) distribute, import for distribution, or pub-
licly perform works, copies of works, or
phonorecords, knowing that copyright manage-
ment information has been removed or altered
without authority of the copyright owner or the
law,
knowing, or, with respect to civil remedies under
section 1203, having reasonable grounds to
know, that it will induce, enable, facilitate, or
conceal an infringement of any right under this
title.

““(c) DEFINITION.—ASs used in this section, the
term ‘copyright management information’ means
any of the following information conveyed in
connection with copies or phonorecords of a
work or performances or displays of a work, in-
cluding in digital form, except that such term
does not include any personally identifying in-
formation about a user of a work or of a copy,
phonorecord, performance, or display of a work:

‘(1) The title and other information identify-
ing the work, including the information set
forth on a notice of copyright.

*“(2) The name of, and other identifying infor-
mation about, the author of a work.

““(3) The name of, and other identifying infor-
mation about, the copyright owner of the work,
including the information set forth in a notice
of copyright.

““(4) With the exception of public perform-
ances of works by radio and television broadcast
stations, the name of, and other identifying in-
formation about, a performer whose perform-
ance is fixed in a work other than an audio-
visual work.

““(5) With the exception of public perform-
ances of works by radio and television broadcast
stations, in the case of an audiovisual work, the
name of, and other identifying information
about, a writer, performer, or director who is
credited in the audiovisual work.

*“(6) Terms and conditions for use of the work.

“(7) Identifying numbers or symbols referring
to such information or links to such informa-
tion.

“(8) Such other information as the Register of
Copyrights may prescribe by regulation, except
that the Register of Copyrights may not require
the provision of any information concerning the
user of a copyrighted work.

““(d) LAW ENFORCEMENT, INTELLIGENCE, AND
OTHER GOVERNMENT ACTIVITIES.—This section
does not prohibit any lawfully authorized inves-
tigative, protective, information security, or in-
telligence activity of an officer, agent, or em-
ployee of the United States, a State, or a politi-
cal subdivision of a State, or a person acting
pursuant to a contract with the United States,
a State, or a political subdivision of a State. For
purposes of this subsection, the term ‘informa-
tion security’ means activities carried out in
order to identify and address the vulnerabilities
of a government computer, computer system, or
computer network.

‘‘(e) LIMITATIONS ON LIABILITY.—

““(1) ANALOG TRANSMISSIONS.—In the case of
an analog transmission, a person who is making
transmissions in its capacity as a broadcast sta-
tion, or as a cable system, or someone who pro-
vides programming to such station or system,
shall not be liable for a violation of subsection
(b) if—

“(A) avoiding the activity that constitutes
such violation is not technically feasible or
would create an undue financial hardship on
such person; and

““(B) such person did not intend, by engaging
in such activity, to induce, enable, facilitate, or
conceal infringement of a right under this title.
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““(2) DIGITAL TRANSMISSIONS.—

“(A) If a digital transmission standard for the
placement of copyright management information
for a category of works is set in a voluntary,
consensus standard-setting process involving a
representative cross-section of broadcast sta-
tions or cable systems and copyright owners of
a category of works that are intended for public
performance by such stations or systems, a per-
son identified in paragraph (1) shall not be lia-
ble for a violation of subsection (b) with respect
to the particular copyright management infor-
mation addressed by such standard if—

“(i) the placement of such information by
someone other than such person is not in ac-
cordance with such standard; and

““(ii) the activity that constitutes such viola-
tion is not intended to induce, enable, facilitate,
or conceal infringement of a right under this
title.

“(B) Until a digital transmission standard has
been set pursuant to subparagraph (A) with re-
spect to the placement of copyright management
information for a category or works, a person
identified in paragraph (1) shall not be liable for
a violation of subsection (b) with respect to such
copyright management information, if the activ-
ity that constitutes such violation is not in-
tended to induce, enable, facilitate, or conceal
infringement of a right under this title, and if—

“(i) the transmission of such information by
such person would result in a perceptible visual
or aural degradation of the digital signal; or

““(ii) the transmission of such information by
such person would conflict with—

“(1) an applicable government regulation re-
lating to transmission of information in a digital
signal;

“(11) an applicable industry-wide standard re-
lating to the transmission of information in a
digital signal that was adopted by a voluntary
consensus standards body prior to the effective
date of this chapter; or

“(111) an applicable industry-wide standard
relating to the transmission of information in a
digital signal that was adopted in a voluntary,
consensus standards-setting process open to
participation by a representative cross-section of
broadcast stations or cable systems and copy-
right owners of a category of works that are in-
tended for public performance by such stations
or systems.

““(3) DEFINITIONS.—AS
section—

“(A) the term ‘broadcast station’ has the
meaning given that term in section 3 of the Com-
munications Act of 1934 (47 U.S.C. 153)); and

““(B) the term ‘cable system’ has the meaning
given that term in section 602 of the Commu-
nications Act of 1934 (47 U.S.C. 522)).

“§1203. Civil remedies

““(a) CiviL ACTIONS.—AnNy person injured by a
violation of section 1201 or 1202 may bring a
civil action in an appropriate United States dis-
trict court for such violation.

“(b) POWERS OF THE COURT.—In an action
brought under subsection (a), the court—

‘(1) may grant temporary and permanent in-
junctions on such terms as it deems reasonable
to prevent or restrain a violation, but in no
event shall impose a prior restraint on free
speech or the press protected under the 1st
amendment to the Constitution;

““(2) at any time while an action is pending,
may order the impounding, on such terms as it
deems reasonable, of any device or product that
is in the custody or control of the alleged viola-
tor and that the court has reasonable cause to
believe was involved in a violation;

““(3) may award damages under subsection (c);

““(4) in its discretion may allow the recovery of
costs by or against any party other than the
United States or an officer thereof;

“(5) in its discretion may award reasonable
attorney’s fees to the prevailing party; and

““(6) may, as part of a final judgment or decree
finding a violation, order the remedial modifica-
tion or the destruction of any device or product

used in this sub-
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involved in the violation that is in the custody
or control of the violator or has been impounded
under paragraph (2).

““(c) AWARD OF DAMAGES.—

““(1) IN GENERAL.—Except as otherwise pro-
vided in this title, a person committing a viola-
tion of section 1201 or 1202 is liable for either—

“(A) the actual damages and any additional
profits of the violator, as provided in paragraph
2), or
( )“(B) statutory damages, as provided in para-
graph (3).

“(2) ACTUAL DAMAGES.—The court shall
award to the complaining party the actual dam-
ages suffered by the party as a result of the vio-
lation, and any profits of the violator that are
attributable to the violation and are not taken
into account in computing the actual damages,
if the complaining party elects such damages at
any time before final judgment is entered.

““(3) STATUTORY DAMAGES.—(A) At any time
before final judgment is entered, a complaining
party may elect to recover an award of statutory
damages for each violation of section 1201 in the
sum of not less than $200 or more than $2,500 per
act of circumvention, device, product, compo-
nent, offer, or performance of service, as the
court considers just.

“(B) At any time before final judgment is en-
tered, a complaining party may elect to recover
an award of statutory damages for each viola-
tion of section 1202 in the sum of not less than
$2,500 or more than $25,000.

““(4) REPEATED VIOLATIONS.—In any case in
which the injured party sustains the burden of
proving, and the court finds, that a person has
violated section 1201 or 1202 within three years
after a final judgment was entered against the
person for another such violation, the court may
increase the award of damages up to triple the
amount that would otherwise be awarded, as
the court considers just.

““(5) INNOCENT VIOLATIONS.—

““(A) IN GENERAL.—The court in its discretion
may reduce or remit the total award of damages
in any case in which the violator sustains the
burden of proving, and the court finds, that the
violator was not aware and had no reason to be-
lieve that its acts constituted a violation.

““(B) NONPROFIT LIBRARY, ARCHIVES, OR EDU-
CATIONAL INSTITUTIONS.—INn the case of a non-
profit library, archives, or educational institu-
tion, the court shall remit damages in any case
in which the library, archives, or educational
institution sustains the burden of proving, and
the court finds, that the library, archives, or
educational institution was not aware and had
no reason to believe that its acts constituted a
violation.

“8§1204. Criminal offenses and penalties

““(a) IN GENERAL.—ANy person who violates
section 1201 or 1202 willfully and for purposes of
commercial advantage or private financial
gain—

““(1) shall be fined not more than $500,000 or
imprisoned for not more than 5 years, or both,
for the first offense; and

““(2) shall be fined not more than $1,000,000 or
imprisoned for not more than 10 years, or both,
for any subsequent offense.

“(b) LIMITATION FOR NONPROFIT LIBRARY,
ARCHIVES, OR EDUCATIONAL INSTITUTION.—Sub-
section (a) shall not apply to a nonprofit li-
brary, archives, or educational institution.

““(c) STATUTE OF LIMITATIONS.—No criminal
proceeding shall be brought under this section
unless such proceeding is commenced within five
years after the cause of action arose.

“§1205. Savings clause

“Nothing in this chapter abrogates, dimin-
ishes, or weakens the provisions of, nor provides
any defense or element of mitigation in a crimi-
nal prosecution or civil action under, any Fed-
eral or State law that prevents the violation of
the privacy of an individual in connection with
the individual’s use of the Internet.”.

(b) CONFORMING AMENDMENT.—The table of
chapters for title 17, United States Code, is
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amended by adding after the item relating to

chapter 11 the following:

“12. Copyright Protection and Man-

agement Systems 1201”.

SEC. 104. EVALUATION OF IMPACT OF COPYRIGHT
LAW AND AMENDMENTS ON ELEC-
TRONIC COMMERCE AND TECHNO-
LOGICAL DEVELOPMENT.

(a) EVALUATION BY THE REGISTER OF COPY-
RIGHTS AND THE ASSISTANT SECRETARY FOR
COMMUNICATIONS AND INFORMATION.—The Reg-
ister of Copyrights and the Assistant Secretary
for Communications and Information of the De-
partment of Commerce shall jointly evaluate—

(1) the effects of the amendments made by this
title and the development of electronic commerce
and associated technology on the operation of
sections 109 and 117 of title 17, United States
Code; and

(2) the relationship between existing and
emergent technology and the operation of sec-
tions 109 and 117 of title 17, United States Code.

(b) REPORT TO CONGRESS.—The Register of
Copyrights and the Assistant Secretary for Com-
munications and Information of the Department
of Commerce shall, not later than 24 months
after the date of the enactment of this Act, sub-
mit to the Congress a joint report on the evalua-
tion conducted under subsection (a), including
any legislative recommendations the Register
and the Assistant Secretary may have.

SEC. 105. EFFECTIVE DATE.

(&) IN GENERAL.—Except as otherwise pro-
vided in this title, this title and the amendments
made by this title shall take effect on the date
of the enactment of this Act.

(b) AMENDMENTS RELATING TO CERTAIN INTER-
NATIONAL AGREEMENTS.—(1) The following shall
take effect upon the entry into force of the
WIPO Copyright Treaty with respect to the
United States:

(A) Paragraph (5) of the definition of “‘inter-
national agreement’’ contained in section 101 of
title 17, United States Code, as amended by sec-
tion 102(a)(4) of this Act.

(B) The amendment made by section 102(a)(6)
of this Act.

(C) Subparagraph (C) of section 104A(h)(1) of
title 17, United States Code, as amended by sec-
tion 102(c)(1) of this Act.

(D) Subparagraph (C) of section 104A(h)(3) of
title 17, United States Code, as amended by sec-
tion 102(c)(2) of this Act.

(2) The following shall take effect upon the
entry into force of the WIPO Performances and
Phonograms Treaty with respect to the United
States:

(A) Paragraph (6) of the definition of “‘inter-
national agreement’ contained in section 101 of
title 17, United States Code, as amended by sec-
tion 102(a)(4) of this Act.

(B) The amendment made by section 102(a)(7)
of this Act.

(C) The amendment made by section 102(b)(2)
of this Act.

(D) Subparagraph (D) of section 104A(h)(1) of
title 17, United States Code, as amended by sec-
tion 102(c)(1) of this Act.

(E) Subparagraph (D) of section 104A(h)(3) of
title 17, United States Code, as amended by sec-
tion 102(c)(2) of this Act.

(F) The amendments made by section 102(c)(3)
of this Act.

TITLE I1—ONLINE COPYRIGHT

INFRINGEMENT LIABILITY LIMITATION
SEC. 201. SHORT TITLE.

This title may be cited as the ‘“Online Copy-
right Infringement Liability Limitation Act’’.
SEC. 202. LIMITATIONS ON LIABILITY FOR COPY-

RIGHT INFRINGEMENT.

(a) IN GENERAL.—Chapter 5 of title 17, United
States Code, is amended by adding after section
511 the following new section:

“§512. Limitations on liability relating to ma-
terial online

““(a) TRANSITORY DIGITAL NETWORK COMMU-
NICATIONS.—A service provider shall not be lia-
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ble for monetary relief, or, except as provided in
subsection (j), for injunctive or other equitable
relief, for infringement of copyright by reason of
the provider’s transmitting, routing, or provid-
ing connections for, material through a system
or network controlled or operated by or for the
service provider, or by reason of the intermedi-
ate and transient storage of that material in the
course of such transmitting, routing, or provid-
ing connections, if—

““(1) the transmission of the material was initi-
ated by or at the direction of a person other
than the service provider;

““(2) the transmission, routing, provision of
connections, or storage is carried out through
an automatic technical process without selection
of the material by the service provider;

““(3) the service provider does not select the re-
cipients of the material except as an automatic
response to the request of another person;

““(4) no copy of the material made by the serv-
ice provider in the course of such intermediate
or transient storage is maintained on the system
or network in a manner ordinarily accessible to
anyone other than anticipated recipients, and
no such copy is maintained on the system or
network in a manner ordinarily accessible to
such anticipated recipients for a longer period
than is reasonably necessary for the trans-
mission, routing, or provision of connections;
and

““(5) the material is transmitted through the
system or network without modification of its
content.

““(b) SYSTEM CACHING.—

““(1) LIMITATION ON LIABILITY.—A service pro-
vider shall not be liable for monetary relief, or,
except as provided in subsection (j), for injunc-
tive or other equitable relief, for infringement of
copyright by reason of the intermediate and
temporary storage of material on a system or
network controlled or operated by or for the
service provider in a case in which—

““(A) the material is made available online by
a person other than the service provider,

““(B) the material is transmitted from the per-
son described in subparagraph (A) through the
system or network to a person other than the
person described in subparagraph (A) at the di-
rection of that other person, and

“(C) the storage is carried out through an
automatic technical process for the purpose of
making the material available to users of the
system or network who, after the material is
transmitted as described in subparagraph (B),
request access to the material from the person
described in subparagraph (A),
if the conditions set forth in paragraph (2) are
met.

(2) ConDITIONS.—The conditions referred to in
paragraph (1) are that—

““(A) the material described in paragraph (1) is
transmitted to the subsequent users described in
paragraph (1)(C) without modification to its
content from the manner in which the material
was transmitted from the person described in
paragraph (1)(A);

“(B) the service provider described in para-
graph (1) complies with rules concerning the re-
freshing, reloading, or other updating of the
material when specified by the person making
the material available online in accordance with
a generally accepted industry standard data
communications protocol for the system or net-
work through which that person makes the ma-
terial available, except that this subparagraph
applies only if those rules are not used by the
person described in paragraph (1)(A) to prevent
or unreasonably impair the intermediate storage
to which this subsection applies;

“(C) the service provider does not interfere
with the ability of technology associated with
the material to return to the person described in
paragraph (1)(A) the information that would
have been available to that person if the mate-
rial had been obtained by the subsequent users
described in paragraph (1)(C) directly from that
person, except that this subparagraph applies
only if that technology—
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‘(i) does not significantly interfere with the
performance of the provider’s system or network
or with the intermediate storage of the material;

““(ii) is consistent with generally accepted in-
dustry standard communications protocols; and

““(iii) does not extract information from the
provider’s system or network other than the in-
formation that would have been available to the
person described in paragraph (1)(A) if the sub-
sequent users had gained access to the material
directly from that person;

“(D) if the person described in paragraph
(1)(A) has in effect a condition that a person
must meet prior to having access to the material,
such as a condition based on payment of a fee
or provision of a password or other information,
the service provider permits access to the stored
material in significant part only to users of its
system or network that have met those condi-
tions and only in accordance with those condi-
tions; and

“(E) if the person described in paragraph
(1)(A) makes that material available online
without the authorization of the copyright
owner of the material, the service provider re-
sponds expeditiously to remove, or disable access
to, the material that is claimed to be infringing
upon notification of claimed infringement as de-
scribed in subsection (c)(3), except that this sub-
paragraph applies only if—

‘(i) the material has previously been removed
from the originating site or access to it has been
disabled, or a court has ordered that the mate-
rial be removed from the originating site or that
access to the material on the originating site be
disabled; and

““(ii) the party giving the notification includes
in the notification a statement confirming that
the material has been removed from the origi-
nating site or access to it has been disabled or
that a court has ordered that the material be re-
moved from the originating site or that access to
the material on the originating site be disabled.

““(c) INFORMATION RESIDING ON SYSTEMS OR
NETWORKS AT DIRECTION OF USERS.—

““(1) IN GENERAL.—A service provider shall not
be liable for monetary relief, or, except as pro-
vided in subsection (j), for injunctive or other
equitable relief, for infringement of copyright by
reason of the storage at the direction of a user
of material that resides on a system or network
controlled or operated by or for the service pro-
vider, if the service provider—

“(A)(i) does not have actual knowledge that
the material or an activity using the material on
the system or network is infringing;

““(ii) in the absence of such actual knowledge,
is not aware of facts or circumstances from
which infringing activity is apparent; or

“(iii) upon obtaining such knowledge or
awareness, acts expeditiously to remove, or dis-
able access to, the material;

““(B) does not receive a financial benefit di-
rectly attributable to the infringing activity, in
a case in which the service provider has the
right and ability to control such activity; and

“(C) upon notification of claimed infringe-
ment as described in paragraph (3), responds ex-
peditiously to remove, or disable access to, the
material that is claimed to be infringing or to be
the subject of infringing activity.

““(2) DESIGNATED AGENT.—The limitations on
liability established in this subsection apply to a
service provider only if the service provider has
designated an agent to receive notifications of
claimed infringement described in paragraph
(3), by making available through its service, in-
cluding on its website in a location accessible to
the public, and by providing to the Copyright
Office, substantially the following information:

“(A) the name, address, phone number, and
electronic mail address of the agent.

““(B) other contact information which the
Register of Copyrights may deem appropriate.
The Register of Copyrights shall maintain a cur-
rent directory of agents available to the public
for inspection, including through the Internet,
in both electronic and hard copy formats, and
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may require payment of a fee by service provid-
ers to cover the costs of maintaining the direc-
tory.

““(3) ELEMENTS OF NOTIFICATION.—

“(A) To be effective under this subsection, a
notification of claimed infringement must be a
written communication provided to the des-
ignated agent of a service provider that includes
substantially the following:

“(i) A physical or electronic signature of a
person authorized to act on behalf of the owner
of an exclusive right that is allegedly infringed.

““(ii) Identification of the copyrighted work
claimed to have been infringed, or, if multiple
copyrighted works at a single online site are
covered by a single notification, a representative
list of such works at that site.

““(iii) Identification of the material that is
claimed to be infringing or to be the subject of
infringing activity and that is to be removed or
access to which is to be disabled, and informa-
tion reasonably sufficient to permit the service
provider to locate the material.

““(iv) Information reasonably sufficient to per-
mit the service provider to contact the complain-
ing party, such as an address, telephone num-
ber, and, if available, an electronic mail address
at which the complaining party may be con-
tacted.

“(v) A statement that the complaining party
has a good faith belief that use of the material
in the manner complained of is not authorized
by the copyright owner, its agent, or the law.

““(vi) A statement that the information in the
notification is accurate, and under penalty of
perjury, that the complaining party is author-
ized to act on behalf of the owner of an exclu-
sive right that is allegedly infringed.

“(B)(i) Subject to clause (ii), a notification
from a copyright owner or from a person au-
thorized to act on behalf of the copyright owner
that fails to comply substantially with the pro-
visions of subparagraph (A) shall not be consid-
ered under paragraph (1)(A) in determining
whether a service provider has actual knowl-
edge or is aware of facts or circumstances from
which infringing activity is apparent.

“(ii) In a case in which the notification that
is provided to the service provider’s designated
agent fails to comply substantially with all the
provisions of subparagraph (A) but substan-
tially complies with clauses (ii), (iii), and (iv) of
subparagraph (A), clause (i) of this subpara-
graph applies only if the service provider
promptly attempts to contact the person making
the notification or takes other reasonable steps
to assist in the receipt of notification that sub-
stantially complies with all the provisions of
subparagraph (A).

““(d) INFORMATION LOCATION TOOLS.—A serv-
ice provider shall not be liable for monetary re-
lief, or, except as provided in subsection (j), for
injunctive or other equitable relief, for infringe-
ment of copyright by reason of the provider re-
ferring or linking users to an online location
containing infringing material or infringing ac-
tivity, by using information location tools, in-
cluding a directory, index, reference, pointer, or
hypertext link, if the service provider—

“(1)(A) does not have actual knowledge that
the material or activity is infringing;

““(B) in the absence of such actual knowledge,
is not aware of facts or circumstances from
which infringing activity is apparent; or

“(C) upon obtaining such knowledge or
awareness, acts expeditiously to remove, or dis-
able access to, the material;

““(2) does not receive a financial benefit di-
rectly attributable to the infringing activity, in
a case in which the service provider has the
right and ability to control such activity; and

““(3) upon notification of claimed infringement
as described in subsection (c)(3), responds expe-
ditiously to remove, or disable access to, the ma-
terial that is claimed to be infringing or to be
the subject of infringing activity, except that,
for purposes of this paragraph, the information
described in subsection (c)(3)(A)(iii) shall be
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identification of the reference or link, to mate-
rial or activity claimed to be infringing, that is
to be removed or access to which is to be dis-
abled, and information reasonably sufficient to
permit the service provider to locate that ref-
erence or link.

““(e) LIMITATION ON LIABILITY OF NONPROFIT
EDUCATIONAL INSTITUTIONS.—(1) When a public
or other nonprofit institution of higher edu-
cation is a service provider, and when a faculty
member or graduate student who is an employee
of such institution is performing a teaching or
research function, for the purposes of sub-
sections (a) and (b) such faculty member or
graduate student shall be considered to be a per-
son other than the institution, and for the pur-
poses of subsections (c) and (d) such faculty
member’s or graduate student’s knowledge or
awareness of his or her infringing activities
shall not be attributed to the institution, if—

“(A) such faculty member’s or graduate stu-
dent’s infringing activities do not involve the
provision of online access to instructional mate-
rials that are or were required or recommended,
within the preceding 3-year period, for a course
taught at the institution by such faculty mem-
ber or graduate student;

“(B) the institution has not, within the pre-
ceding 3-year period, received more than 2 noti-
fications described in subsection (c)(3) of
claimed infringement by such faculty member or
graduate student, and such notifications of
claimed infringement were not actionable under
subsection (f); and

““(C) the institution provides to all users of its
system or network informational materials that
accurately describe, and promote compliance
with, the laws of the United States relating to
copyright.

““(2) INJUNCTIONS.—For the purposes of this
subsection, the limitations on injunctive relief
contained in subsections (j)(2) and (j)(3), but not
those in (j)(1), shall apply.

“(f) MISREPRESENTATIONS.—ANy person who
knowingly materially misrepresents under this
section—

““(1) that material or activity is infringing, or

““(2) that material or activity was removed or
disabled by mistake or misidentification,
shall be liable for any damages, including costs
and attorneys’ fees, incurred by the alleged in-
fringer, by any copyright owner or copyright
owner’s authorized licensee, or by a service pro-
vider, who is injured by such misrepresentation,
as the result of the service provider relying upon
such misrepresentation in removing or disabling
access to the material or activity claimed to be
infringing, or in replacing the removed material
or ceasing to disable access to it.

““(g) REPLACEMENT OF REMOVED OR DISABLED
MATERIAL AND LIMITATION ON OTHER LIABIL-
ITY.—

““(1) NO LIABILITY FOR TAKING DOWN GEN-
ERALLY.—Subject to paragraph (2), a service
provider shall not be liable to any person for
any claim based on the service provider’s good
faith disabling of access to, or removal of, mate-
rial or activity claimed to be infringing or based
on facts or circumstances from which infringing
activity is apparent, regardless of whether the
material or activity is ultimately determined to
be infringing.

““(2) EXcepTION.—Paragraph (1) shall not
apply with respect to material residing at the di-
rection of a subscriber of the service provider on
a system or network controlled or operated by or
for the service provider that is removed, or to
which access is disabled by the service provider,
pursuant to a notice provided under subsection
(c)(1)(C), unless the service provider—

““(A) takes reasonable steps promptly to notify
the subscriber that it has removed or disabled
access to the material;

““(B) upon receipt of a counter notification de-
scribed in paragraph (3), promptly provides the
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person who provided the notification under sub-
section (c)(1)(C) with a copy of the counter noti-
fication, and informs that person that it will re-
place the removed material or cease disabling
access to it in 10 business days; and

““(C) replaces the removed material and ceases
disabling access to it not less than 10, nor more
than 14, business days following receipt of the
counter notice, unless its designated agent first
receives notice from the person who submitted
the notification under subsection (c)(1)(C) that
such person has filed an action seeking a court
order to restrain the subscriber from engaging in
infringing activity relating to the material on
the service provider’s system or network.

““(3) CONTENTS OF COUNTER NOTIFICATION.—TO
be effective under this subsection, a counter no-
tification must be a written communication pro-
vided to the service provider’s designated agent
that includes substantially the following:

““(A) A physical or electronic signature of the
subscriber.

“(B) ldentification of the material that has
been removed or to which access has been dis-
abled and the location at which the material ap-
peared before it was removed or access to it was
disabled.

“(C) A statement under penalty of perjury
that the subscriber has a good faith belief that
the material was removed or disabled as a result
of mistake or misidentification of the material to
be removed or disabled.

““(D) The subscriber’s name, address, and tele-
phone number, and a statement that the sub-
scriber consents to the jurisdiction of Federal
District Court for the judicial district in which
the address is located, or if the subscriber’s ad-
dress is outside of the United States, for any ju-
dicial district in which the service provider may
be found, and that the subscriber will accept
service of process from the person who provided
notification under subsection (c)(1)(C) or an
agent of such person.

““(4) LIMITATION ON OTHER LIABILITY.—A serv-
ice provider’s compliance with paragraph (2)
shall not subject the service provider to liability
for copyright infringement with respect to the
material identified in the notice provided under
subsection (c)(1)(C).

““(h) SUBPOENA TO IDENTIFY INFRINGER.—

‘(1) REQUEST.—A copyright owner or a person
authorized to act on the owner’s behalf may re-
quest the clerk of any United States district
court to issue a subpoena to a service provider
for identification of an alleged infringer in ac-
cordance with this subsection.

““(2) CONTENTS OF REQUEST.—The request may
be made by filing with the clerk—

““(A) a copy of a notification described in sub-
section (c)(3)(A);

““(B) a proposed subpoena; and

““(C) a sworn declaration to the effect that the
purpose for which the subpoena is sought is to
obtain the identity of an alleged infringer and
that such information will only be used for the
purpose of protecting rights under this title.

““(3) CONTENTS OF SUBPOENA.—The subpoena
shall authorize and order the service provider
receiving the notification and the subpoena to
expeditiously disclose to the copyright owner or
person authorized by the copyright owner infor-
mation sufficient to identify the alleged in-
fringer of the material described in the notifica-
tion to the extent such information is available
to the service provider.

““(4) BASIS FOR GRANTING SUBPOENA.—If the
notification filed satisfies the provisions of sub-
section (c)(3)(A), the proposed subpoena is in
proper form, and the accompanying declaration
is properly executed, the clerk shall expedi-
tiously issue and sign the proposed subpoena
and return it to the requester for delivery to the
service provider.

““(5) ACTIONS OF SERVICE PROVIDER RECEIVING
SUBPOENA.—Upon receipt of the issued sub-
poena, either accompanying or subsequent to
the receipt of a notification described in sub-
section (c)(3)(A), the service provider shall expe-
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ditiously disclose to the copyright owner or per-
son authorized by the copyright owner the in-
formation required by the subpoena, notwith-
standing any other provision of law and regard-
less of whether the service provider responds to
the notification.

‘“(6) RULES APPLICABLE TO SUBPOENA.—Unless
otherwise provided by this section or by applica-
ble rules of the court, the procedure for issuance
and delivery of the subpoena, and the remedies
for noncompliance with the subpoena, shall be
governed to the greatest extent practicable by
those provisions of the Federal Rules of Civil
Procedure governing the issuance, service, and
enforcement of a subpoena duces tecum.

*“(i) CONDITIONS FOR ELIGIBILITY.—

““(1) ACCOMMODATION OF TECHNOLOGY.—The
limitations on liability established by this sec-
tion shall apply to a service provider only if the
service provider—

“(A) has adopted and reasonably imple-
mented, and informs subscribers and account
holders of the service provider’s system or net-
work of, a policy that provides for the termi-
nation in appropriate circumstances of subscrib-
ers and account holders of the service provider’s
system or network who are repeat infringers;
and

““(B) accommodates and does not interfere
with standard technical measures.

““(2) DEFINITION.—As used in this subsection,
the term ‘standard technical measures’ means
technical measures that are used by copyright
owners to identify or protect copyrighted works
and—

““(A) have been developed pursuant to a broad
consensus of copyright owners and service pro-
viders in an open, fair, voluntary, multi-indus-
try standards process;

‘“(B) are available to any person on reason-
able and nondiscriminatory terms; and

*“(C) do not impose substantial costs on service
providers or substantial burdens on their sys-
tems or networks.

“() INnJuncTIONS.—The following rules shall
apply in the case of any application for an in-
junction under section 502 against a service pro-
vider that is not subject to monetary remedies
under this section:

““(1) ScoPe OF RELIEF.—(A) With respect to
conduct other than that which qualifies for the
limitation on remedies set forth in subsection
(a), the court may grant injunctive relief with
respect to a service provider only in one or more
of the following forms:

“(i) An order restraining the service provider
from providing access to infringing material or
activity residing at a particular online site on
the provider’s system or network.

““(it) An order restraining the service provider
from providing access to a subscriber or account
holder of the service provider’s system or net-
work who is engaging in infringing activity and
is identified in the order, by terminating the ac-
counts of the subscriber or account holder that
are specified in the order.

““(iii) Such other injunctive relief as the court
may consider necessary to prevent or restrain
infringement of copyrighted material specified
in the order of the court at a particular online
location, if such relief is the least burdensome to
the service provider among the forms of relief
comparably effective for that purpose.

“(B) If the service provider qualifies for the
limitation on remedies described in subsection
(a), the court may only grant injunctive relief in
one or both of the following forms:

“(i) An order restraining the service provider
from providing access to a subscriber or account
holder of the service provider’s system or net-
work who is using the provider’s service to en-
gage in infringing activity and is identified in
the order, by terminating the accounts of the
subscriber or account holder that are specified
in the order.

““(it) An order restraining the service provider
from providing access, by taking reasonable
steps specified in the order to block access, to a
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specific, identified, online location outside the
United States.

“‘(2) CONSIDERATIONS.—The court, in consider-
ing the relevant criteria for injunctive relief
under applicable law, shall consider—

““(A) whether such an injunction, either alone
or in combination with other such injunctions
issued against the same service provider under
this subsection, would significantly burden ei-
ther the provider or the operation of the provid-
er’s system or network;

“(B) the magnitude of the harm likely to be
suffered by the copyright owner in the digital
network environment if steps are not taken to
prevent or restrain the infringement;

““(C) whether implementation of such an in-
junction would be technically feasible and effec-
tive, and would not interfere with access to non-
infringing material at other online locations;
and

““(D) whether other less burdensome and com-
parably effective means of preventing or re-
straining access to the infringing material are
available.

““(8) NOTICE AND EX PARTE ORDERS.—Injunc-
tive relief under this subsection shall be avail-
able only after notice to the service provider and
an opportunity for the service provider to ap-
pear are provided, except for orders ensuring the
preservation of evidence or other orders having
no material adverse effect on the operation of
the service provider’s communications network.

“‘(k) DEFINITIONS.—

““(1) SERVICE PROVIDER.—(A) As used in sub-
section (a), the term ‘service provider’ means an
entity offering the transmission, routing, or pro-
viding of connections for digital online commu-
nications, between or among points specified by
a user, of material of the user’s choosing, with-
out modification to the content of the material
as sent or received.

“(B) As used in this section, other than sub-
section (a), the term ‘service provider’ means a
provider of online services or network access, or
the operator of facilities therefor, and includes
an entity described in subparagraph (A).

““(2) MONETARY RELIEF.—As used in this sec-
tion, the term ‘monetary relief” means damages,
costs, attorneys’ fees, and any other form of
monetary payment.

“(I) OTHER DEFENSES NOT AFFECTED.—The
failure of a service provider’s conduct to qualify
for limitation of liability under this section shall
not bear adversely upon the consideration of a
defense by the service provider that the service
provider’s conduct is not infringing under this
title or any other defense.

““(m) PROTECTION OF PRIVACY.—Nothing in
this section shall be construed to condition the
applicability of subsections (a) through (d) on—

““(1) a service provider monitoring its service
or affirmatively seeking facts indicating infring-
ing activity, except to the extent consistent with
a standard technical measure complying with
the provisions of subsection (i); or

““(2) a service provider gaining access to, re-
moving, or disabling access to material in cases
in which such conduct is prohibited by law.

““(n) CONSTRUCTION.—Subsections (a), (b), (c),
and (d) describe separate and distinct functions
for purposes of applying this section. Whether a
service provider qualifies for the limitation on li-
ability in any one of those subsections shall be
based solely on the criteria in that subsection,
and shall not affect a determination of whether
that service provider qualifies for the limitations
on liability under any other such subsection.”.

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 5 of title 17, United States
Code, is amended by adding at the end the fol-
lowing:

““512. Limitations on liability relating to mate-
rial online.””.
SEC. 203. EFFECTIVE DATE.

This title and the amendments made by this
title shall take effect on the date of the enact-
ment of this Act.
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TITLE 111-COMPUTER MAINTENANCE OR
REPAIR COPYRIGHT EXEMPTION
SEC. 301. SHORT TITLE.

This title may be cited as the ‘“‘Computer
Maintenance Competition Assurance Act’’.

SEC. 302. LIMITATIONS ON EXCLUSIVE RIGHTS;
COMPUTER PROGRAMS.

Section 117 of title 17, United States Code, is
amended—

(1) by striking ‘“Notwithstanding’’ and insert-
ing the following:

““(a) MAKING OF ADDITIONAL COPY OR ADAP-
TATION BY OWNER OF CopY.—Notwithstanding’’;

(2) by striking ““Any exact’” and inserting the
following:

““(b) LEASE, SALE, OR OTHER TRANSFER OF AD-
DITIONAL COPY OR ADAPTATION.—AnNy exact’;
and

(3) by adding at the end the following:

““(c) MACHINE MAINTENANCE OR REPAIR.—Not-
withstanding the provisions of section 106, it is
not an infringement for the owner or lessee of a
machine to make or authorize the making of a
copy of a computer program if such copy is
made solely by virtue of the activation of a ma-
chine that lawfully contains an authorized copy
of the computer program, for purposes only of
maintenance or repair of that machine, if—

““(1) such new copy is used in no other man-
ner and is destroyed immediately after the main-
tenance or repair is completed; and

““(2) with respect to any computer program or
part thereof that is not necessary for that ma-
chine to be activated, such program or part
thereof is not accessed or used other than to
make such new copy by virtue of the activation
of the machine.

““(d) DEFINITIONS.—For purposes of this sec-
tion—

““(1) the ‘maintenance’ of a machine is the
servicing of the machine in order to make it
work in accordance with its original specifica-
tions and any changes to those specifications
authorized for that machine; and

““(2) the ‘repair’ of a machine is the restoring
of the machine to the state of working in ac-
cordance with its original specifications and
any changes to those specifications authorized
for that machine.””.

TITLE IV—MISCELLANEOUS PROVISIONS

SEC. 401. PROVISIONS RELATING TO THE COM-
MISSIONER OF PATENTS AND
TRADEMARKS AND THE REGISTER
OF COPYRIGHTS

(a) COMPENSATION.—(1) Section 3(d) of title
35, United States Code, is amended by striking
“‘prescribed by law for Assistant Secretaries of
Commerce’ and inserting “‘in effect for level 111
of the Executive Schedule under section 5314 of
title 5, United States Code™".

(2) Section 701(e) of title 17, United States
Code, is amended—

(A) by striking “1V”* and inserting “I11’’; and

(B) by striking ‘*5315’" and inserting ‘‘5314’.

(3) Section 5314 of title 5, United States Code,
is amended by adding at the end the following:

“‘Assistant Secretary of Commerce and Com-
missioner of Patents and Trademarks.

““‘Register of Copyrights.”’.

(b) CLARIFICATION OF AUTHORITY OF THE
COPYRIGHT OFFICE.—Section 701 of title 17,
United States Code, is amended—

(1) by redesignating subsections (b) through
(e) as subsections (c) through (f), respectively;
and

(2) by inserting after subsection (a) the follow-
ing:

“(b) In addition to the functions and duties
set out elsewhere in this chapter, the Register of
Copyrights shall perform the following func-
tions:

““(1) Advise Congress on national and inter-
national issues relating to copyright, other mat-
ters arising under this title, and related matters.

“(2) Provide information and assistance to
Federal departments and agencies and the Judi-
ciary on national and international issues relat-
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ing to copyright, other matters arising under
this title, and related matters.

““(3) Participate in meetings of international
intergovernmental organizations and meetings
with foreign government officials relating to
copyright, other matters arising under this title,
and related matters, including as a member of
United States delegations as authorized by the
appropriate Executive branch authority.

““(4) Conduct studies and programs regarding
copyright, other matters arising under this title,
and related matters, the administration of the
Copyright Office, or any function vested in the
Copyright Office by law, including educational
programs conducted cooperatively with foreign
intellectual property offices and international
intergovernmental organizations.

*“(5) Perform such other functions as Congress
may direct, or as may be appropriate in further-
ance of the functions and duties specifically set
forth in this title.”

SEC. 402. EPHEMERAL RECORDINGS.

Section 112(a) of title 17, United States Code,
is amended—

(1) by redesignating paragraphs (1), (2), and
(3) as subparagraphs (A), (B), and (C), respec-
tively;

(2) by inserting ““(1)”’ after “‘(a)’’;

(3) by inserting after ‘““‘under a license’” the
following: “*, including a statutory license under
section 114(f),”’;

(4) by inserting after ‘‘114(a),”” the following:
“or for a transmitting organization that is a
broadcast radio or television station licensed as
such by the Federal Communications Commis-
sion and that makes a broadcast transmission of
a performance of a sound recording in a digital
format on a nonsubscription basis,”’; and

(5) by adding at the end the following:

““(2) In a case in which a transmitting organi-
zation entitled to make a copy or phonorecord
under paragraph (1) in connection with the
transmission to the public of a performance or
display of a work is prevented from making such
copy or phonorecord by reason of the applica-
tion by the copyright owner of technical meas-
ures that prevent the reproduction of the work,
the copyright owner shall make available to the
transmitting organization the necessary means
for permitting the making of such copy or pho-
norecord as permitted under that paragraph, if
it is technologically feasible and economically
reasonable for the copyright owner to do so. If
the copyright owner fails to do so in a timely
manner in light of the transmitting organiza-
tion’s reasonable business requirements, the
transmitting organization shall not be liable for
a violation of section 1201(a)(1) of this title for
engaging in such activities as are necessary to
make such copies or phonorecords as permitted
under paragraph (1) of this subsection.””.

SEC. 403. LIMITATIONS ON EXCLUSIVE RIGHTS;
DISTANCE EDUCATION.

(a) RECOMMENDATIONS BY REGISTER OF COPY-
RIGHTS.—Not later than 6 months after the date
of the enactment of this Act, the Register of
Copyrights, after consultation with representa-
tives of copyright owners, nonprofit educational
institutions, and nonprofit libraries and ar-
chives, shall submit to the Congress rec-
ommendations on how to promote distance edu-
cation through digital technologies, including
interactive digital networks, while maintaining
an appropriate balance between the rights of
copyright owners and the needs of users of
copyrighted works. Such recommendations shall
include any legislation the Register of Copy-
rights considers appropriate to achieve the ob-
jective described in the preceding sentence.

(b) FACTORs.—In formulating recommenda-
tions under subsection (a), the Register of Copy-
rights shall consider—

(1) the need for an exemption from exclusive
rights of copyright owners for distance edu-
cation through digital networks;

(2) the categories of works to be included
under any distance education exemption;
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(3) the extent of appropriate quantitative limi-
tations on the portions of works that may be
used under any distance education exemption;

(4) the parties who should be entitled to the
benefits of any distance education exemption;

(5) the parties who should be designated as el-
igible recipients of distance education materials
under any distance education exemption;

(6) whether and what types of technological
measures can or should be employed to safe-
guard against unauthorized access to, and use
or retention of, copyrighted materials as a con-
dition of eligibility for any distance education
exemption, including, in light of developing
technological capabilities, the exemption set out
in section 110(2) of title 17, United States Code;

(7) the extent to which the availability of li-
censes for the use of copyrighted works in dis-
tance education through interactive digital net-
works should be considered in assessing eligi-
bility for any distance education exemption; and

(8) such other issues relating to distance edu-
cation through interactive digital networks that
the Register considers appropriate.

SEC. 404. EXEMPTION FOR LIBRARIES AND AR-
CHIVES.

Section 108 of title 17, United States Code, is
amended—

(1) in subsection (a)—

(A) by striking ‘“Notwithstanding’” and insert-
ing ““Except as otherwise provided in this title
and notwithstanding’’;

(B) by inserting after ‘““‘no more than one copy
or phonorecord of a work’’ the following: ““, ex-
cept as provided in subsections (b) and (c)’’; and

(C) in paragraph (3) by inserting after ‘‘copy-
right’” the following: ‘‘that appears on the copy
or phonorecord that is reproduced under the
provisions of this section, or includes a legend
stating that the work may be protected by copy-
right if no such notice can be found on the copy
or phonorecord that is reproduced under the
provisions of this section’’;

(2) in subsection (b)—

(A) by striking ‘“‘a copy or phonorecord” and
inserting ‘‘three copies or phonorecords’’;

(B) by striking “‘in facsimile form’’; and

(C) by striking “‘if the copy or phonorecord re-
produced is currently in the collections of the li-
brary or archives.”” and inserting “‘if—

““(1) the copy or phonorecord reproduced is
currently in the collections of the library or ar-
chives; and

““(2) any such copy or phonorecord that is re-
produced in digital format is not otherwise dis-
tributed in that format and is not made avail-
able to the public in that format outside the
premises of the library or archives.”’; and

(3) in subsection (c)—

(A) by striking “‘a copy or phonorecord’” and
inserting ‘‘three copies or phonorecords’’;

(B) by striking ‘‘in facsimile form’’;

(C) by inserting ‘“‘or if the existing format in
which the work is stored has become obsolete,”
after ‘“‘stolen,’’; and

(D) by striking “‘if the library or archives has,
after a reasonable effort, determined that an
unused replacement cannot be obtained at a fair
price.”” and inserting “‘if—

““(1) the library or archives has, after a rea-
sonable effort, determined that an unused re-
placement cannot be obtained at a fair price;
and

““(2) any such copy or phonorecord that is re-
produced in digital format is not made available
to the public in that format outside the premises
of the library or archives in lawful possession of
such copy.”’; and

(E) by adding at the end the following:

““For purposes of this subsection, a format shall
be considered obsolete if the machine or device
necessary to render perceptible a work stored in
that format is no longer manufactured or is no
longer reasonably available in the commercial
marketplace.”.
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SCOPE OF EXCLUSIVE RIGHTS IN
SOUND RECORDINGS; EPHEMERAL
RECORDINGS.

(a) SCOPE OF EXCLUSIVE RIGHTS IN SOUND RE-
CORDINGS.—Section 114 of title 17, United States
Code, is amended as follows:

(1) Subsection (d) is amended—

(A) in paragraph (1) by striking subparagraph
(A) and inserting the following:

“(A) a nonsubscription broadcast trans-
mission;’’; and

(B) by amending paragraph (2) to read as fol-
lows:

““(2) STATUTORY LICENSING OF CERTAIN
TRANSMISSIONS.—The performance of a sound
recording publicly by means of a subscription
digital audio transmission not exempt under
paragraph (1), an eligible nonsubscription
transmission, or a transmission not exempt
under paragraph (1) that is made by a preexist-
ing satellite digital audio radio service shall be
subject to statutory licensing, in accordance
with subsection (f) if—

“(A)(i) the transmission is not part of an
interactive service;

““(ii) except in the case of a transmission to a
business establishment, the transmitting entity
does not automatically and intentionally cause
any device receiving the transmission to switch
from one program channel to another; and

““(iii) except as provided in section 1002(e), the
transmission of the sound recording is accom-
panied, if technically feasible, by the informa-
tion encoded in that sound recording, if any, by
or under the authority of the copyright owner of
that sound recording, that identifies the title of
the sound recording, the featured recording art-
ist who performs on the sound recording, and
related information, including information con-
cerning the underlying musical work and its
writer;

““(B) in the case of a subscription transmission
not exempt under paragraph (1) that is made by
a preexisting subscription service in the same
transmission medium used by such service on
July 31, 1998, or in the case of a transmission
not exempt under paragraph (1) that is made by
a preexisting satellite digital audio radio serv-
ice—

“(i) the transmission does not exceed the
sound recording performance complement; and

““(ii) the transmitting entity does not cause to
be published by means of an advance program
schedule or prior announcement the titles of the
specific sound recordings or phonorecords em-
bodying such sound recordings to be transmit-
ted; and

““(C) in the case of an eligible nonsubscription
transmission or a subscription transmission not
exempt under paragraph (1) that is made by a
new subscription service or by a preexisting sub-
scription service other than in the same trans-
mission medium used by such service on July 31,
1998—

“(i) the transmission does not exceed the
sound recording performance complement, ex-
cept that this requirement shall not apply in the
case of a retransmission of a broadcast trans-
mission if the retransmission is made by a trans-
mitting entity that does not have the right or
ability to control the programming of the broad-
cast station making the broadcast transmission,
unless—

“(1) the broadcast station makes broadcast
transmissions—

““(aa) in digital format that regularly exceed
the sound recording performance complement; or

““(bb) in analog format, a substantial portion
of which, on a weekly basis, exceed the sound
recording performance complement; and

“(11) the sound recording copyright owner or
its representative has notified the transmitting
entity in writing that broadcast transmissions of
the copyright owner’s sound recordings exceed
the sound recording performance complement as
provided in this clause;

““(ii) the transmitting entity does not cause to
be published, or induce or facilitate the publica-
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tion, by means of an advance program schedule
or prior announcement, the titles of the specific
sound recordings to be transmitted, the
phonorecords embodying such sound recordings,
or, other than for illustrative purposes, the
names of the featured recording artists, except
that this clause does not disqualify a transmit-
ting entity that makes a prior announcement
that a particular artist will be featured within
an unspecified future time period, and in the
case of a retransmission of a broadcast trans-
mission by a transmitting entity that does not
have the right or ability to control the program-
ming of the broadcast transmission, the require-
ment of this clause shall not apply to a prior
oral announcement by the broadcast station, or
to an advance program schedule published, in-
duced, or facilitated by the broadcast station, if
the transmitting entity does not have actual
knowledge and has not received written notice
from the copyright owner or its representative
that the broadcast station publishes or induces
or facilitates the publication of such advance
program schedule, or if such advance program
schedule is a schedule of classical music pro-
gramming published by the broadcast station in
the same manner as published by that broadcast
station on or before September 30, 1998;

““(iii) the transmission—

“(1) is not part of an archived program of less
than 5 hours duration;

“(11) is not part of an archived program of 5
hours or greater in duration that is made avail-
able for a period exceeding 2 weeks;

“(1) is not part of a continuous program
which is of less than 3 hours duration; or

“(1V) is not part of an identifiable program in
which performances of sound recordings are
rendered in a predetermined order, other than
an archived or continuous program, that is
transmitted at—

‘“(aa) more than 3 times in any 2-week period
that have been publicly announced in advance,
in the case of a program of less than 1 hour in
duration, or

““(bb) more than 4 times in any 2-week period
that have been publicly announced in advance,
in the case of a program of 1 hour or more in
duration,
except that the requirement of this subclause
shall not apply in the case of a retransmission
of a broadcast transmission by a transmitting
entity that does not have the right or ability to
control the programming of the broadcast trans-
mission, unless the transmitting entity is given
notice in writing by the copyright owner of the
sound recording that the broadcast station
makes broadcast transmissions that regularly
violate such requirement;

““(iv) the transmitting entity does not know-
ingly perform the sound recording, as part of a
service that offers transmissions of visual images
contemporaneously with transmissions of sound
recordings, in a manner that is likely to cause
confusion, to cause mistake, or to deceive, as to
the affiliation, connection, or association of the
copyright owner or featured recording artist
with the transmitting entity or a particular
product or service advertised by the transmitting
entity, or as to the origin, sponsorship, or ap-
proval by the copyright owner or featured re-
cording artist of the activities of the transmit-
ting entity other than the performance of the
sound recording itself;

““(v) the transmitting entity cooperates to pre-
vent, to the extent feasible without imposing
substantial costs or burdens, a transmission re-
cipient or any other person or entity from auto-
matically scanning the transmitting entity’s
transmissions alone or together with trans-
missions by other transmitting entities in order
to select a particular sound recording to be
transmitted to the transmission recipient, except
that the requirement of this clause shall not
apply to a satellite digital audio service that is
in operation, or that is licensed by the Federal
Communications Commission, on or before July
31, 1998;
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““(vi) the transmitting entity takes no affirma-
tive steps to cause or induce the making of a
phonorecord by the transmission recipient, and
if the technology used by the transmitting entity
enables the transmitting entity to limit the mak-
ing by the transmission recipient of
phonorecords of the transmission directly in a
digital format, the transmitting entity sets such
technology to limit such making of phonorecords
to the extent permitted by such technology;

““(vii) phonorecords of the sound recording
have been distributed to the public under the
authority of the copyright owner or the copy-
right owner authorizes the transmitting entity
to transmit the sound recording, and the trans-
mitting entity makes the transmission from a
phonorecord lawfully made under the authority
of the copyright owner, except that the require-
ment of this clause shall not apply to a retrans-
mission of a broadcast transmission by a trans-
mitting entity that does not have the right or
ability to control the programming of the broad-
cast transmission, unless the transmitting entity
is given notice in writing by the copyright
owner of the sound recording that the broadcast
station makes broadcast transmissions that reg-
ularly violate such requirement;

“(viii) the transmitting entity accommodates
and does not interfere with the transmission of
technical measures that are widely used by
sound recording copyright owners to identify or
protect copyrighted works, and that are tech-
nically feasible of being transmitted by the
transmitting entity without imposing substan-
tial costs on the transmitting entity or resulting
in perceptible aural or visual degradation of the
digital signal, except that the requirement of
this clause shall not apply to a satellite digital
audio service that is in operation, or that is li-
censed under the authority of the Federal Com-
munications Commission, on or before July 31,
1998, to the extent that such service has de-
signed, developed, or made commitments to pro-
cure equipment or technology that is not com-
patible with such technical measures before
such technical measures are widely adopted by
sound recording copyright owners; and

“(ix) the transmitting entity identifies in tex-
tual data the sound recording during, but not
before, the time it is performed, including the
title of the sound recording, the title of the pho-
norecord embodying such sound recording, if
any, and the featured recording artist, in a
manner to permit it to be displayed to the trans-
mission recipient by the device or technology in-
tended for receiving the service provided by the
transmitting entity, except that the obligation in
this clause shall not take effect until 1 year
after the date of the enactment of the Digital
Millennium Copyright Act and shall not apply
in the case of a retransmission of a broadcast
transmission by a transmitting entity that does
not have the right or ability to control the pro-
gramming of the broadcast transmission, or in
the case in which devices or technology in-
tended for receiving the service provided by the
transmitting entity that have the capability to
display such textual data are not common in the
marketplace.”’.

(2) Subsection (f) is amended—

(A) in the subsection heading by striking
“NONEXEMPT  SUBSCRIPTION”” and inserting
““CERTAIN NONEXEMPT"’;

(B) in paragraph (1)—

(i) in the first sentence—

(1) by striking ““(1) No”* and inserting ““(1)(A)
No™’;

(I1) by striking ‘‘the activities’” and inserting
“‘subscription transmissions by preexisting sub-
scription services and transmissions by preexist-
ing satellite digital audio radio services’’; and

(1) by striking ‘“2000”” and inserting ‘‘2001°’;
and

(ii) by amending the third sentence to read as
follows: ‘““Any copyright owners of sound re-
cordings, preexisting subscription services, or
preexisting satellite digital audio radio services
may submit to the Librarian of Congress licenses
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covering such subscription transmissions with
respect to such sound recordings.”’; and

(C) by striking paragraphs (2), (3), (4), and (5)
and inserting the following:

“(B) In the absence of license agreements ne-
gotiated under subparagraph (A), during the 60-
day period commencing 6 months after publica-
tion of the notice specified in subparagraph (A),
and upon the filing of a petition in accordance
with section 803(a)(1), the Librarian of Congress
shall, pursuant to chapter 8, convene a copy-
right arbitration royalty panel to determine and
publish in the Federal Register a schedule of
rates and terms which, subject to paragraph (3),
shall be binding on all copyright owners of
sound recordings and entities performing sound
recordings affected by this paragraph. In estab-
lishing rates and terms for preexisting subscrip-
tion services and preexisting satellite digital
audio radio services, in addition to the objec-
tives set forth in section 801(b)(1), the copyright
arbitration royalty panel may consider the rates
and terms for comparable types of subscription
digital audio transmission services and com-
parable circumstances under voluntary license
agreements negotiated as provided in subpara-
graph (A).

““(C)(i) Publication of a notice of the initiation
of voluntary negotiation proceedings as speci-
fied in subparagraph (A) shall be repeated, in
accordance with regulations that the Librarian
of Congress shall prescribe—

“(1) no later than 30 days after a petition is
filed by any copyright owners of sound record-
ings, any preexisting subscription services, or
any preexisting satellite digital audio radio serv-
ices indicating that a new type of subscription
digital audio transmission service on which
sound recordings are performed is or is about to
become operational; and

“(11) in the first week of January, 2001, and at
5-year intervals thereafter.

“(ii) The procedures specified in subpara-
graph (B) shall be repeated, in accordance with
regulations that the Librarian of Congress shall
prescribe, upon filing of a petition in accord-
ance with section 803(a)(1) during a 60-day pe-
riod commencing—

“(1) 6 months after publication of a notice of
the initiation of voluntary negotiation proceed-
ings under subparagraph (A) pursuant to a peti-
tion under clause (i)(I) of this subparagraph; or

“(11) on July 1, 2001, and at 5-year intervals
thereafter.

“(iii) The procedures specified in subpara-
graph (B) shall be concluded in accordance with
section 802.

“(2)(A) No later than 30 days after the date of
the enactment of the Digital Millennium Copy-
right Act, the Librarian of Congress shall cause
notice to be published in the Federal Register of
the initiation of voluntary negotiation proceed-
ings for the purpose of determining reasonable
terms and rates of royalty payments for public
performances of sound recordings by means of
eligible nonsubscription transmissions and
transmissions by new subscription services speci-
fied by subsection (d)(2) during the period be-
ginning on the date of the enactment of such
Act and ending on December 31, 2000, or such
other date as the parties may agree. Such rates
and terms shall distinguish among the different
types of eligible nonsubscription transmission
services and new subscription services then in
operation and shall include a minimum fee for
each such type of service. Any copyright owners
of sound recordings or any entities performing
sound recordings affected by this paragraph
may submit to the Librarian of Congress licenses
covering such eligible nonsubscription trans-
missions and new subscription services with re-
spect to such sound recordings. The parties to
each negotiation proceeding shall bear their
own costs.

““(B) In the absence of license agreements ne-
gotiated under subparagraph (A), during the 60-
day period commencing 6 months after publica-
tion of the notice specified in subparagraph (A),
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and upon the filing of a petition in accordance
with section 803(a)(1), the Librarian of Congress
shall, pursuant to chapter 8, convene a copy-
right arbitration royalty panel to determine and
publish in the Federal Register a schedule of
rates and terms which, subject to paragraph (3),
shall be binding on all copyright owners of
sound recordings and entities performing sound
recordings affected by this paragraph during
the period beginning on the date of the enact-
ment of the Digital Millennium Copyright Act
and ending on December 31, 2000, or such other
date as the parties may agree. Such rates and
terms shall distinguish among the different
types of eligible nonsubscription transmission
services then in operation and shall include a
minimum fee for each such type of service, such
differences to be based on criteria including, but
not limited to, the quantity and nature of the
use of sound recordings and the degree to which
use of the service may substitute for or may pro-
mote the purchase of phonorecords by consum-
ers. In establishing rates and terms for trans-
missions by eligible nonsubscription services and
new subscription services, the copyright arbitra-
tion royalty panel shall establish rates and
terms that most clearly represent the rates and
terms that would have been negotiated in the
marketplace between a willing buyer and a will-
ing seller. In determining such rates and terms,
the copyright arbitration royalty panel shall
base its decision on economic, competitive and
programming information presented by the par-
ties, including—

““(i) whether use of the service may substitute
for or may promote the sales of phonorecords or
otherwise may interfere with or may enhance
the sound recording copyright owner’s other
streams of revenue from its sound recordings;
and

““(ii) the relative roles of the copyright owner

and the transmitting entity in the copyrighted
work and the service made available to the pub-
lic with respect to relative creative contribution,
technological contribution, capital investment,
cost, and risk.
In establishing such rates and terms, the copy-
right arbitration royalty panel may consider the
rates and terms for comparable types of digital
audio transmission services and comparable cir-
cumstances under voluntary license agreements
negotiated under subparagraph (A).

““(C)(i) Publication of a notice of the initiation
of voluntary negotiation proceedings as speci-
fied in subparagraph (A) shall be repeated in
accordance with regulations that the Librarian
of Congress shall prescribe—

“(1) no later than 30 days after a petition is
filed by any copyright owners of sound record-
ings or any eligible nonsubscription service or
new subscription service indicating that a new
type of eligible nonsubscription service or new
subscription service on which sound recordings
are performed is or is about to become oper-
ational; and

“(11) in the first week of January 2000, and at
2-year intervals thereafter, except to the extent
that different years for the repeating of such
proceedings may be determined in accordance
with subparagraph (A).

‘“(if) The procedures specified in subpara-
graph (B) shall be repeated, in accordance with
regulations that the Librarian of Congress shall
prescribe, upon filing of a petition in accord-
ance with section 803(a)(1) during a 60-day pe-
riod commencing—

“(1) 6 months after publication of a notice of
the initiation of voluntary negotiation proceed-
ings under subparagraph (A) pursuant to a peti-
tion under clause (i)(l); or

“(11) on July 1, 2000, and at 2-year intervals
thereafter, except to the extent that different
years for the repeating of such proceedings may
be determined in accordance with subparagraph
A).
¢ ‘)‘(iii) The procedures specified in subpara-
graph (B) shall be concluded in accordance with
section 802.
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““(3) License agreements voluntarily nego-
tiated at any time between 1 or more copyright
owners of sound recordings and 1 or more enti-
ties performing sound recordings shall be given
effect in lieu of any determination by a copy-
right arbitration royalty panel or decision by
the Librarian of Congress.

“(4)(A) The Librarian of Congress shall also
establish requirements by which copyright own-
ers may receive reasonable notice of the use of
their sound recordings under this section, and
under which records of such use shall be kept
and made available by entities performing sound
recordings.

“(B) Any person who wishes to perform a
sound recording publicly by means of a trans-
mission eligible for statutory licensing under
this subsection may do so without infringing the
exclusive right of the copyright owner of the
sound recording—

“(i) by complying with such notice require-
ments as the Librarian of Congress shall pre-
scribe by regulation and by paying royalty fees
in accordance with this subsection; or

““(ii) if such royalty fees have not been set, by
agreeing to pay such royalty fees as shall be de-
termined in accordance with this subsection.

““(C) Any royalty payments in arrears shall be
made on or before the twentieth day of the
month next succeeding the month in which the
royalty fees are set.”’.

(3) Subsection (g) is amended—

(A) in the subsection heading by striking
““SUBSCRIPTION’’;

(B) in paragraph (1) in the matter preceding
subparagraph (A), by striking ‘‘subscription
transmission licensed’”” and inserting ‘‘trans-
mission licensed under a statutory license’’;

(C) in subparagraphs (A) and (B) by striking
“‘subscription’’; and

(D) in paragraph (2) by striking ‘‘subscrip-
tion”’.

(4) Subsection (j) is amended—

(A) by striking paragraphs (4) and (9) and re-
designating paragraphs (2), (3), (5), (6), (7), and
(8) as paragraphs (3), (5), (9), (12), (13), and
(14), respectively;

(B) by inserting after paragraph (1) the fol-
lowing:

““(2) An ‘archived program’ is a predetermined
program that is available repeatedly on the de-
mand of the transmission recipient and that is
performed in the same order from the beginning,
except that an archived program shall not in-
clude a recorded event or broadcast transmission
that makes no more than an incidental use of
sound recordings, as long as such recorded
event or broadcast transmission does not con-
tain an entire sound recording or feature a par-
ticular sound recording.”’;

(C) by inserting after paragraph (3), as so re-
designated, the following:

“(4) A ‘continuous program’ is a predeter-
mined program that is continuously performed
in the same order and that is accessed at a point
in the program that is beyond the control of the
transmission recipient.”’;

(D) by inserting after paragraph (5), as so re-
designated, the following:

““(6) An ‘eligible nonsubscription transmission’
is a noninteractive nonsubscription digital
audio transmission not exempt under subsection
(d)(1) that is made as part of a service that pro-
vides audio programming consisting, in whole or
in part, of performances of sound recordings, in-
cluding retransmissions of broadcast trans-
missions, if the primary purpose of the service is
to provide to the public such audio or other en-
tertainment programming, and the primary pur-
pose of the service is not to sell, advertise, or
promote particular products or services other
than sound recordings, live concerts, or other
music-related events.

“(7) An ‘interactive service’ is one that en-
ables a member of the public to receive a trans-
mission of a program specially created for the
recipient, or on request, a transmission of a par-
ticular sound recording, whether or not as part
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of a program, which is selected by or on behalf
of the recipient. The ability of individuals to re-
quest that particular sound recordings be per-
formed for reception by the public at large, or in
the case of a subscription service, by all sub-
scribers of the service, does not make a service
interactive, if the programming on each channel
of the service does not substantially consist of
sound recordings that are performed within 1
hour of the request or at a time designated by
either the transmitting entity or the individual
making such request. If an entity offers both
interactive and noninteractive services (either
concurrently or at different times), the noninter-
active component shall not be treated as part of
an interactive service.

““(8) A ‘new subscription service’ is a service
that performs sound recordings by means of
noninteractive subscription digital audio trans-
missions and that is not a preexisting subscrip-
tion service or a preexisting satellite digital
audio radio service.”’;

(E) by inserting after paragraph (9), as so re-
designated, the following:

““(10) A ‘preexisting satellite digital audio
radio service’ is a subscription satellite digital
audio radio service provided pursuant to a sat-
ellite digital audio radio service license issued by
the Federal Communications Commission on or
before July 31, 1998, and any renewal of such li-
cense to the extent of the scope of the original
license, and may include a limited number of
sample channels representative of the subscrip-
tion service that are made available on a non-
subscription basis in order to promote the sub-
scription service.

““(11) A ‘preexisting subscription service’ is a
service that performs sound recordings by means
of noninteractive audio-only subscription digital
audio transmissions, which was in existence and
was making such transmissions to the public for
a fee on or before July 31, 1998, and may include
a limited number of sample channels representa-
tive of the subscription service that are made
available on a nonsubscription basis in order to
promote the subscription service.”’; and

(F) by adding at the end the following:

“(15) A ‘transmission’ is either an
transmission or a retransmission.”.

(5) The amendment made by paragraph
2)(B)(i)(111) of this subsection shall be deemed
to have been enacted as part of the Digital Per-
formance Right in Sound Recordings Act of
1995, and the publication of notice of proceed-
ings under section 114(f)(1) of title 17, United
States Code, as in effect upon the effective date
of that Act, for the determination of royalty
payments shall be deemed to have been made for
the period beginning on the effective date of
that Act and ending on December 1, 2001.

(6) The amendments made by this subsection
do not annul, limit, or otherwise impair the
rights that are preserved by section 114 of title
17, United States Code, including the rights pre-
served by subsections (c), (d)(4), and (i) of such
section.

(b) EPHEMERAL RECORDINGS.—Section 112 of
title 17, United States Code, is amended—

(1) by redesignating subsection (e) as sub-
section (f); and

(2) by inserting after subsection (d) the follow-
ing:

‘“(e) STATUTORY LICENSE.—(1) A transmitting
organization entitled to transmit to the public a
performance of a sound recording under the lim-
itation on exclusive rights specified by section
114(d)(1)(C)(iv) or under a statutory license in
accordance with section 114(f) is entitled to a
statutory license, under the conditions specified
by this subsection, to make no more than 1 pho-
norecord of the sound recording (unless the
terms and conditions of the statutory license
allow for more), if the following conditions are
satisfied:

“(A) The phonorecord is retained and used
solely by the transmitting organization that
made it, and no further phonorecords are repro-
duced from it.

initial
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““(B) The phonorecord is used solely for the
transmitting organization’s own transmissions
originating in the United States under a statu-
tory license in accordance with section 114(f) or
the limitation on exclusive rights specified by
section 114(d)(1)(C)(iv).

““(C) Unless preserved exclusively for purposes
of archival preservation, the phonorecord is de-
stroyed within 6 months from the date the sound
recording was first transmitted to the public
using the phonorecord.

‘(D) Phonorecords of the sound recording
have been distributed to the public under the
authority of the copyright owner or the copy-
right owner authorizes the transmitting entity
to transmit the sound recording, and the trans-
mitting entity makes the phonorecord under this
subsection from a phonorecord lawfully made
and acquired under the authority of the copy-
right owner.

““(3) Notwithstanding any provision of the
antitrust laws, any copyright owners of sound
recordings and any transmitting organizations
entitled to a statutory license under this sub-
section may negotiate and agree upon royalty
rates and license terms and conditions for mak-
ing phonorecords of such sound recordings
under this section and the proportionate divi-
sion of fees paid among copyright owners, and
may designate common agents to negotiate,
agree to, pay, or receive such royalty payments.

““(4) No later than 30 days after the date of
the enactment of the Digital Millennium Copy-
right Act, the Librarian of Congress shall cause
notice to be published in the Federal Register of
the initiation of voluntary negotiation proceed-
ings for the purpose of determining reasonable
terms and rates of royalty payments for the ac-
tivities specified by paragraph (2) of this sub-
section during the period beginning on the date
of the enactment of such Act and ending on De-
cember 31, 2000, or such other date as the parties
may agree. Such rates shall include a minimum
fee for each type of service offered by transmit-
ting organizations. Any copyright owners of
sound recordings or any transmitting organiza-
tions entitled to a statutory license under this
subsection may submit to the Librarian of Con-
gress licenses covering such activities with re-
spect to such sound recordings. The parties to
each negotiation proceeding shall bear their
own costs.

““(5) In the absence of license agreements ne-
gotiated under paragraph (3), during the 60-day
period commencing 6 months after publication of
the notice specified in paragraph (4), and upon
the filing of a petition in accordance with sec-
tion 803(a)(1), the Librarian of Congress shall,
pursuant to chapter 8, convene a copyright arbi-
tration royalty panel to determine and publish
in the Federal Register a schedule of reasonable
rates and terms which, subject to paragraph (6),
shall be binding on all copyright owners of
sound recordings and transmitting organiza-
tions entitled to a statutory license under this
subsection during the period beginning on the
date of the enactment of the Digital Millennium
Copyright Act and ending on December 31, 2000,
or such other date as the parties may agree.
Such rates shall include a minimum fee for each
type of service offered by transmitting organiza-
tions. The copyright arbitration royalty panel
shall establish rates that most clearly represent
the fees that would have been negotiated in the
marketplace between a willing buyer and a will-
ing seller. In determining such rates and terms,
the copyright arbitration royalty panel shall
base its decision on economic, competitive, and
programming information presented by the par-
ties, including—

““(A) whether use of the service may substitute
for or may promote the sales of phonorecords or
otherwise interferes with or enhances the copy-
right owner’s traditional streams of revenue;
and

““(B) the relative roles of the copyright owner
and the transmitting organization in the copy-
righted work and the service made available to
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the public with respect to relative creative con-
tribution, technological contribution, capital in-
vestment, cost, and risk.

In establishing such rates and terms, the copy-
right arbitration royalty panel may consider the
rates and terms under voluntary license agree-
ments negotiated as provided in paragraphs (3)
and (4). The Librarian of Congress shall also es-
tablish requirements by which copyright owners
may receive reasonable notice of the use of their
sound recordings under this section, and under
which records of such use shall be kept and
made available by transmitting organizations
entitled to obtain a statutory license under this
subsection.

““(6) License agreements voluntarily nego-
tiated at any time between 1 or more copyright
owners of sound recordings and 1 or more trans-
mitting organizations entitled to obtain a statu-
tory license under this subsection shall be given
effect in lieu of any determination by a copy-
right arbitration royalty panel or decision by
the Librarian of Congress.

““(7) Publication of a notice of the initiation of
voluntary negotiation proceedings as specified
in paragraph (4) shall be repeated, in accord-
ance with regulations that the Librarian of
Congress shall prescribe, in the first week of
January 2000, and at 2-year intervals thereafter,
except to the extent that different years for the
repeating of such proceedings may be deter-
mined in accordance with paragraph (4). The
procedures specified in paragraph (5) shall be
repeated, in accordance with regulations that
the Librarian of Congress shall prescribe, upon
filing of a petition in accordance with section
803(a)(1), during a 60-day period commencing on
July 1, 2000, and at 2-year intervals thereafter,
except to the extent that different years for the
repeating of such proceedings may be deter-
mined in accordance with paragraph (4). The
procedures specified in paragraph (5) shall be
concluded in accordance with section 802.

“(8)(A) Any person who wishes to make a
phonorecord of a sound recording under a stat-
utory license in accordance with this subsection
may do so without infringing the exclusive right
of the copyright owner of the sound recording
under section 106(1)—

“(i) by complying with such notice require-
ments as the Librarian of Congress shall pre-
scribe by regulation and by paying royalty fees
in accordance with this subsection; or

““(ii) if such royalty fees have not been set, by
agreeing to pay such royalty fees as shall be de-
termined in accordance with this subsection.

“(B) Any royalty payments in arrears shall be
made on or before the 20th day of the month
next succeeding the month in which the royalty
fees are set.

“(9) If a transmitting organization entitled to
make a phonorecord under this subsection is
prevented from making such phonorecord by
reason of the application by the copyright
owner of technical measures that prevent the re-
production of the sound recording, the copy-
right owner shall make available to the trans-
mitting organization the necessary means for
permitting the making of such phonorecord as
permitted under this subsection, if it is techno-
logically feasible and economically reasonable
for the copyright owner to do so. If the copy-
right owner fails to do so in a timely manner in
light of the transmitting organization’s reason-
able business requirements, the transmitting or-
ganization shall not be liable for a violation of
section 1201(a)(1) of this title for engaging in
such activities as are necessary to make such
phonorecords as permitted under this sub-
section.

““(10) Nothing in this subsection annuls, lim-
its, impairs, or otherwise affects in any way the
existence or value of any of the exclusive rights
of the copyright owners in a sound recording,
except as otherwise provided in this subsection,
or in a musical work, including the exclusive
rights to reproduce and distribute a sound re-
cording or musical work, including by means of
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a digital phonorecord delivery, under section
106(1), 106(3), and 115, and the right to perform
publicly a sound recording or musical work, in-
cluding by means of a digital audio trans-
mission, under sections 106(4) and 106(6)."".

(c) SCOPE OF SECTION 112(a) OF TITLE 17 NOT
AFFECTED.—Nothing in this section or the
amendments made by this section shall affect
the scope of section 112(a) of title 17, United
States Code, or the entitlement of any person to
an exemption thereunder.

(d) PROCEDURAL AMENDMENTS TO CHAPTER
8.—Section 802 of title 17, United States Code, is
amended—

(1) in subsection (f)—

(A) in the first sentence by striking ‘60"’ and
inserting ‘*90’"; and

(B) in the third sentence by striking ‘‘that 60-
day period” and inserting ‘‘an additional 30-
day period’’; and

(2) in subsection (g) by inserting after the sec-
ond sentence the following: “When this title
provides that the royalty rates or terms that
were previously in effect are to expire on a spec-
ified date, any adjustment by the Librarian of
those rates or terms shall be effective as of the
day following the date of expiration of the rates
or terms that were previously in effect, even if
the Librarian’s decision is rendered on a later
date.”.

(e) CONFORMING AMENDMENTS.—(1) Section
801(b)(1) of title 17, United States Code, is
amended in the second sentence by striking
“‘sections 114, 115, and 116’ and inserting ‘‘sec-
tions 114(f)(1)(B), 115, and 116”".

(2) Section 802(c) of title 17, United States
Code, is amended by striking “‘section 111, 114,
116, or 119, any person entitled to a compulsory
license”” and inserting ‘“‘section 111, 112, 114, 116,
or 119, any transmitting organization entitled to
a statutory license under section 112(f), any per-
son entitled to a statutory license’’.

(3) Section 802(g) of title 17, United States
Code, is amended by striking ‘‘sections 111, 114"
and inserting ‘‘sections 111, 112, 114",

(4) Section 802(h)(2) of title 17, United States
Code, is amended by striking ‘‘section 111, 114"
and inserting ‘‘section 111, 112, 114"".

(5) Section 803(a)(1) of title 17, United States
Code, is amended by striking ‘‘sections 114, 115"
and inserting ‘‘sections 112, 114, 115”".

(6) Section 803(a)(5) of title 17, United States
Code, is amended—

(A) by striking ‘‘section 114’ and inserting
‘“‘section 112 or 114’’; and

(B) by striking ‘‘that section’ and inserting
““those sections’.

SEC. 406. ASSUMPTION OF CONTRACTUAL OBLI-
GATIONS RELATED TO TRANSFERS
OF RIGHTS IN MOTION PICTURES.

(a) IN GENERAL.—Part VI of title 28, United
States Code, is amended by adding at the end
the following new chapter:

“CHAPTER 180—ASSUMPTION OF CERTAIN
CONTRACTUAL OBLIGATIONS

““‘Sec. 4001. Assumption of contractual obliga-
tions related to transfers of rights
in motion pictures.

“84001. Assumption of contractual obligations
related to transfers of rights in motion pic-
tures

““(a) ASSUMPTION OF OBLIGATIONS.—(1) In the
case of a transfer of copyright ownership under
United States law in a motion picture (as the
terms ‘transfer of copyright ownership’ and ‘mo-
tion picture’ are defined in section 101 of title
17) that is produced subject to 1 or more collec-
tive bargaining agreements negotiated under the
laws of the United States, if the transfer is exe-
cuted on or after the effective date of this chap-
ter and is not limited to public performance
rights, the transfer instrument shall be deemed
to incorporate the assumption agreements appli-
cable to the copyright ownership being trans-
ferred that are required by the applicable collec-
tive bargaining agreement, and the transferee
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shall be subject to the obligations under each
such assumption agreement to make residual
payments and provide related notices, accruing
after the effective date of the transfer and appli-
cable to the exploitation of the rights trans-
ferred, and any remedies under each such as-
sumption agreement for breach of those obliga-
tions, as those obligations and remedies are set
forth in the applicable collective bargaining
agreement, if—

““(A) the transferee knows or has reason to
know at the time of the transfer that such col-
lective bargaining agreement was or will be ap-
plicable to the motion picture; or

““(B) in the event of a court order confirming
an arbitration award against the transferor
under the collective bargaining agreement, the
transferor does not have the financial ability to
satisfy the award within 90 days after the order
is issued.

*“(2) For purposes of paragraph (1)(A), ‘knows
or has reason to know’ means any of the follow-
ing:

““(A) Actual knowledge that the collective bar-
gaining agreement was or will be applicable to
the motion picture.

“(B)(i) Constructive knowledge that the col-
lective bargaining agreement was or will be ap-
plicable to the motion picture, arising from rec-
ordation of a document pertaining to copyright
in the motion picture under section 205 of title
17 or from publication, at a site available to the
public on-line that is operated by the relevant
union, of information that identifies the motion
picture as subject to a collective bargaining
agreement with that union, if the site permits
commercially reasonable verification of the date
on which the information was available for ac-
cess.

““(ii) Clause (i) applies only if the transfer re-
ferred to in subsection (a)(1) occurs—

‘(i) after the motion picture is completed, or

‘(i) before the motion picture is completed
and—

“(1) within 18 months before the filing of an
application for copyright registration for the
motion picture under section 408 of title 17, or

(1) if no such application is filed, within 18
months before the first publication of the motion
picture in the United States.

“(C) Awareness of other facts and cir-
cumstances pertaining to a particular transfer
from which it is apparent that the collective
bargaining agreement was or will be applicable
to the motion picture.

““(b) SCOPE OF EXCLUSION OF TRANSFERS OF
PuBLIC PERFORMANCE RIGHTS.—For purposes of
this section, the exclusion under subsection (a)
of transfers of copyright ownership in a motion
picture that are limited to public performance
rights includes transfers to a terrestrial broad-
cast station, cable system, or programmer to the
extent that the station, system, or programmer is
functioning as an exhibitor of the motion pic-
ture, either by exhibiting the motion picture on
its own network, system, service, or station, or
by initiating the transmission of an exhibition
that is carried on another network, system, serv-
ice, or station. When a terrestrial broadcast sta-
tion, cable system, or programmer, or other
transferee, is also functioning otherwise as a
distributor or as a producer of the motion pic-
ture, the public performance exclusion does not
affect any obligations imposed on the transferee
to the extent that it is engaging in such func-
tions.

“(c) EXCLUSION FOR GRANTS OF SECURITY IN-
TERESTS.—Subsection (a) shall not apply to—

‘(1) a transfer of copyright ownership consist-
ing solely of a mortgage, hypothecation, or
other security interest; or

““(2) a subsequent transfer of the copyright
ownership secured by the security interest de-
scribed in paragraph (1) by or under the author-
ity of the secured party, including a transfer
through the exercise of the secured party’s
rights or remedies as a secured party, or by a
subsequent transferee.
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The exclusion under this subsection shall not
affect any rights or remedies under law or con-
tract.

‘“‘(d) DEFERRAL PENDING RESOLUTION OF BONA
FIDE DISPUTE.—A transferee on which obliga-
tions are imposed under subsection (a) by virtue
of paragraph (1) of that subsection may elect to
defer performance of such obligations that are
subject to a bona fide dispute between a union
and a prior transferor until that dispute is re-
solved, except that such deferral shall not stay
accrual of any union claims due under an appli-
cable collective bargaining agreement.

““(e) ScoPE OF OBLIGATIONS DETERMINED BY
PRIVATE AGREEMENT.—Nothing in this section
shall expand or diminish the rights, obligations,
or remedies of any person under the collective
bargaining agreements or assumption agree-
ments referred to in this section.

“(f) FAILURE To NoTIFY.—If the transferor
under subsection (a) fails to notify the trans-
feree under subsection (a) of applicable collec-
tive bargaining obligations before the execution
of the transfer instrument, and subsection (@) is
made applicable to the transferee solely by vir-
tue of subsection (a)(1)(B), the transferor shall
be liable to the transferee for any damages suf-
fered by the transferee as a result of the failure
to notify.

‘““(g) DETERMINATION OF DISPUTES AND
CLAIMS.—Any dispute concerning the applica-
tion of subsections (a) through (f) shall be deter-
mined by an action in United States district
court, and the court in its discretion may allow
the recovery of full costs by or against any
party and may also award a reasonable attor-
ney’s fee to the prevailing party as part of the
costs.

““(h) STuDY.—The Comptroller General, in
consultation with the Register of Copyrights,
shall conduct a study of the conditions in the
motion picture industry that gave rise to this
section, and the impact of this section on the
motion picture industry. The Comptroller Gen-
eral shall report the findings of the study to the
Congress within 2 years after the effective date
of this chapter.””.

(b) CONFORMING AMENDMENT.—The table of
chapters for part VI of title 28, United States
Code, is amended by adding at the end the fol-
lowing:

“180. Assumption of Certain Contrac-
tual Obligations
SEC. 407. EFFECTIVE DATE.

Except as otherwise provided in this title, this
title and the amendments made by this title
shall take effect on the date of the enactment of
this Act.

TITLE V—PROTECTION OF CERTAIN
ORIGINAL DESIGNS
SEC. 501. SHORT TITLE.

This Act may be referred to as the ‘““Vessel
Hull Design Protection Act”’.

SEC. 502. PROTECTION OF CERTAIN ORIGINAL
DESIGNS.

Title 17, United States Code, is amended by
adding at the end the following new chapter:
“CHAPTER 13—PROTECTION OF ORIGINAL

DESIGNS

““Sec.

“¢1301.
£¢1302.
¢1303.

Designs protected.

Designs not subject to protection.

Revisions, adaptations, and rearrange-
ments.

Commencement of protection.

Term of protection.

Design notice.

Effect of omission of notice.

Exclusive rights.

Infringement.

Application for registration.

Benefit of earlier filing date in foreign
country.

Oaths and acknowledgments.

Examination of application and issue or
refusal of registration.

“1304.
“1305.
“1306.
41307.
“1308.
“1309.
“1310.
1311

““1312.
““1313.



October 8, 1998

1314,
41315.

Certification of registration.
Publication of announcements and in-
dexes.

“1316.
©41317.
41318.
£41319.
41320.
41321
41322
£41323.
41324.
£41325.

Fees.

Regulations.

Copies of records.

Correction of errors in certificates.

Ownership and transfer.

Remedy for infringement.

Injunctions.

Recovery for infringement.

Power of court over registration.

Liability for action on registration fraud-
ulently obtained.

Penalty for false marking.

Penalty for false representation.

Enforcement by Treasury and Postal
Service .

Relation to design patent law.

““1326.
+41327.
©41328.

41329.

““1330. Common law and other rights unaf-
fected.

““1331. Administrator; Office of the Adminis-
trator.

“1332. No retroactive effect.

“§1301. Designs protected

‘‘(a) DESIGNS PROTECTED.—

““(1) IN GENERAL.—The designer or other
owner of an original design of a useful article
which makes the article attractive or distinctive
in appearance to the purchasing or using public
may secure the protection provided by this
chapter upon complying with and subject to this
chapter.

“(2) VESSEL HULLS.—The design of a vessel
hull, including a plug or mold, is subject to pro-
tection under this chapter, notwithstanding sec-
tion 1302(4).

““(b) DEFINITIONS.—For the purpose of this
chapter, the following terms have the following
meanings:

“(1) A design is ‘original’ if it is the result of
the designer’s creative endeavor that provides a
distinguishable variation over prior work per-
taining to similar articles which is more than
merely trivial and has not been copied from an-
other source.

“(2) A ‘useful article’ is a vessel hull, includ-
ing a plug or mold, which in normal use has an
intrinsic utilitarian function that is not merely
to portray the appearance of the article or to
convey information. An article which normally
is part of a useful article shall be deemed to be
a useful article.

“(3) A ‘vessel’ is a craft, especially one larger
than a rowboat, designed to navigate on water,
but does not include any such craft that exceeds
200 feet in length.

“(4) A ‘hull’ is the frame or body of a vessel,
including the deck of a vessel, exclusive of
masts, sails, yards, and rigging.

“(5) A ‘plug’ means a device or model used to
make a mold for the purpose of exact duplica-
tion, regardless of whether the device or model
has an intrinsic utilitarian function that is not
only to portray the appearance of the product
or to convey information.

““(6) A ‘mold’ means a matrix or form in which
a substance for material is used, regardless of
whether the matrix or form has an intrinsic util-
itarian function that is not only to portray the
appearance of the product or to convey informa-
tion.

“§1302. Designs not subject to protection

“Protection under this chapter shall not be
available for a design that is—

““(1) not original;

““(2) staple or commonplace, such as a stand-
ard geometric figure, a familiar symbol, an em-
blem, or a motif, or another shape, pattern, or
configuration which has become standard, com-
mon, prevalent, or ordinary;

““(3) different from a design excluded by para-
graph (2) only in insignificant details or in ele-
ments which are variants commonly used in the
relevant trades;

““(4) dictated solely by a utilitarian function
of the article that embodies it; or
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““(5) embodied in a useful article that was
made public by the designer or owner in the
United States or a foreign country more than 1
year before the date of the application for reg-
istration under this chapter.

“§1303. Revisions, adaptations,
arrangements

“Protection for a design under this chapter
shall be available notwithstanding the employ-
ment in the design of subject matter excluded
from protection under section 1302 if the design
is a substantial revision, adaptation, or rear-
rangement of such subject matter. Such protec-
tion shall be independent of any subsisting pro-
tection in subject matter employed in the design,
and shall not be construed as securing any right
to subject matter excluded from protection under
this chapter or as extending any subsisting pro-
tection under this chapter.

*§1304. Commencement of protection

“The protection provided for a design under
this chapter shall commence upon the earlier of
the date of publication of the registration under
section 1313(a) or the date the design is first
made public as defined by section 1310(b).

“§1305. Term of protection

““(a) IN GENERAL.—Subject to subsection (b),
the protection provided under this chapter for a
design shall continue for a term of 10 years be-
ginning on the date of the commencement of
protection under section 1304.

““(b) EXPIRATION.—AII terms of protection pro-
vided in this section shall run to the end of the
calendar year in which they would otherwise
expire.

““(c) TERMINATION OF RIGHTS.—Upon expira-
tion or termination of protection in a particular
design under this chapter, all rights under this
chapter in the design shall terminate, regardless
of the number of different articles in which the
design may have been used during the term of
its protection.

“§1306. Design notice

‘““(a) CONTENTS OF DESIGN NOTICE.—(1) When-
ever any design for which protection is sought
under this chapter is made public under section
1310(b), the owner of the design shall, subject to
the provisions of section 1307, mark it or have it
marked legibly with a design notice consisting
of—

““(A) the words ‘Protected Design’, the abbre-
viation ‘Prot’d Des.’, or the letter ‘D’ with a cir-
cle, or the symbol *D%*;

““(B) the year of the date on which protection
for the design commenced; and

““(C) the name of the owner, an abbreviation

by which the name can be recognized, or a gen-
erally accepted alternative designation of the
owner.
Any distinctive identification of the owner may
be used for purposes of subparagraph (C) if it
has been recorded by the Administrator before
the design marked with such identification is
registered.

‘“(2) After registration, the registration num-
ber may be used instead of the elements specified
in subparagraphs (B) and (C) of paragraph (1).

““(b) LOCATION OF NOTICE.—The design notice
shall be so located and applied as to give rea-
sonable notice of design protection while the
useful article embodying the design is passing
through its normal channels of commerce.

‘“(c) SUBSEQUENT REMOVAL OF NOTICE.—
When the owner of a design has complied with
the provisions of this section, protection under
this chapter shall not be affected by the re-
moval, destruction, or obliteration by others of
the design notice on an article.

“§1307. Effect of omission of notice

‘“(a) ACTIONS WITH NOTICE.—Except as pro-
vided in subsection (b), the omission of the no-
tice prescribed in section 1306 shall not cause
loss of the protection under this chapter or pre-
vent recovery for infringement under this chap-
ter against any person who, after receiving writ-

and re-
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ten notice of the design protection, begins an
undertaking leading to infringement under this
chapter.

““(b) ACTIONS WITHOUT NOTICE.—The omission
of the notice prescribed in section 1306 shall pre-
vent any recovery under section 1323 against a
person who began an undertaking leading to in-
fringement under this chapter before receiving
written notice of the design protection. No in-
junction shall be issued under this chapter with
respect to such undertaking unless the owner of
the design reimburses that person for any rea-
sonable expenditure or contractual obligation in
connection with such undertaking that was in-
curred before receiving written notice of the de-
sign protection, as the court in its discretion di-
rects. The burden of providing written notice of
design protection shall be on the owner of the
design.

“8§1308. Exclusive rights

“The owner of a design protected under this
chapter has the exclusive right to—

‘(1) make, have made, or import, for sale or
for use in trade, any useful article embodying
that design; and

““(2) sell or distribute for sale or for use in
trade any useful article embodying that design.
“81309. Infringement

““(a) ACTS OF INFRINGEMENT.—Except as pro-
vided in subjection (b), it shall be infringement
of the exclusive rights in a design protected
under this chapter for any person, without the
consent of the owner of the design, within the
United States and during the term of such pro-
tection, to—

‘(1) make, have made, or import, for sale or
for use in trade, any infringing article as de-
fined in subsection (e); or

““(2) sell or distribute for sale or for use in
trade any such infringing article.

““(b) ACTS OF SELLERS AND DISTRIBUTORS.—A
seller or distributor of an infringing article who
did not make or import the article shall be
deemed to have infringed on a design protected
under this chapter only if that person—

““(1) induced or acted in collusion with a man-
ufacturer to make, or an importer to import such
article, except that merely purchasing or giving
an order to purchase such article in the ordi-
nary course of business shall not of itself con-
stitute such inducement or collusion; or

““(2) refused or failed, upon the request of the
owner of the design, to make a prompt and full
disclosure of that person’s source of such arti-
cle, and that person orders or reorders such arti-
cle after receiving notice by registered or cer-
tified mail of the protection subsisting in the de-
sign.

““(c) ACcTs WITHOUT KNOWLEDGE.—It shall not
be infringement under this section to make,
have made, import, sell, or distribute, any arti-
cle embodying a design which was created with-
out knowledge that a design was protected
under this chapter and was copied from such
protected design.

“(d) AcTs IN ORDINARY COURSE OF BuUsI-
NESS.—A person who incorporates into that per-
son’s product of manufacture an infringing arti-
cle acquired from others in the ordinary course
of business, or who, without knowledge of the
protected design embodied in an infringing arti-
cle, makes or processes the infringing article for
the account of another person in the ordinary
course of business, shall not be deemed to have
infringed the rights in that design under this
chapter except under a condition contained in
paragraph (1) or (2) of subsection (b). Accepting
an order or reorder from the source of the in-
fringing article shall be deemed ordering or reor-
dering within the meaning of subsection (b)(2).

““(e) INFRINGING ARTICLE DEFINED.—As used
in this section, an ‘infringing article’ is any ar-
ticle the design of which has been copied from a
design protected under this chapter, without the
consent of the owner of the protected design. An
infringing article is not an illustration or pic-
ture of a protected design in an advertisement,



H10062

book, periodical, newspaper, photograph, broad-
cast, motion picture, or similar medium. A de-
sign shall not be deemed to have been copied
from a protected design if it is original and not
substantially similar in appearance to a pro-
tected design.

““(f) ESTABLISHING ORIGINALITY.—The party to
any action or proceeding under this chapter
who alleges rights under this chapter in a de-
sign shall have the burden of establishing the
design’s originality whenever the opposing
party introduces an earlier work which is iden-
tical to such design, or so similar as to make
prima facie showing that such design was cop-
ied from such work.

‘() REPRODUCTION FOR TEACHING OR ANALY-
siIs.—It is not an infringement of the exclusive
rights of a design owner for a person to repro-
duce the design in a useful article or in any
other form solely for the purpose of teaching,
analyzing, or evaluating the appearance, con-
cepts, or techniques embodied in the design, or
the function of the useful article embodying the
design.

“§1310. Application for registration

““(a) TIME LIMIT FOR APPLICATION FOR REG-
ISTRATION.—Protection under this chapter shall
be lost if application for registration of the de-
sign is not made within two years after the date
on which the design is first made public.

“‘(b) WHEN DESIGN IS MADE PuBLIC.—A design
is made public when an existing useful article
embodying the design is anywhere publicly ex-
hibited, publicly distributed, or offered for sale
or sold to the public by the owner of the design
or with the owner’s consent.

““(c) APPLICATION BY OWNER OF DESIGN.—Ap-
plication for registration may be made by the
owner of the design.

““(d) CONTENTS OF APPLICATION.—The appli-
cation for registration shall be made to the Ad-
ministrator and shall state—

““(1) the name and address of the designer or
designers of the design;

““(2) the name and address of the owner if dif-
ferent from the designer;

““(3) the specific name of the useful article em-
bodying the design;

““(4) the date, if any, that the design was first
made public, if such date was earlier than the
date of the application;

““(5) affirmation that the design has been fixed
in a useful article; and

‘“(6) such other information as may be re-

quired by the Administrator.
The application for registration may include a
description setting forth the salient features of
the design, but the absence of such a description
shall not prevent registration under this chap-
ter.

““(e) SWORN STATEMENT.—The application for
registration shall be accompanied by a state-
ment under oath by the applicant or the appli-
cant’s duly authorized agent or representative,
setting forth, to the best of the applicant’s
knowledge and belief—

““(1) that the design is original and was cre-
ated by the designer or designers named in the
application;

““(2) that the design has not previously been
registered on behalf of the applicant or the ap-
plicant’s predecessor in title; and

““(3) that the applicant is the person entitled

to protection and to registration under this
chapter.
If the design has been made public with the de-
sign notice prescribed in section 1306, the state-
ment shall also describe the exact form and posi-
tion of the design notice.

“(f) EFFECT OF ERRORS.—(1) Error in any
statement or assertion as to the utility of the
useful article named in the application under
this section, the design of which is sought to be
registered, shall not affect the protection se-
cured under this chapter.

““(2) Errors in omitting a joint designer or in
naming an alleged joint designer shall not affect
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the validity of the registration, or the actual
ownership or the protection of the design, unless
it is shown that the error occurred with decep-
tive intent.

““(g) DESIGN MADE IN SCOPE OF EMPLOY-
MENT.—In a case in which the design was made
within the regular scope of the designer’s em-
ployment and individual authorship of the de-
sign is difficult or impossible to ascribe and the
application so states, the name and address of
the employer for whom the design was made
may be stated instead of that of the individual
designer.

*‘(h) PICTORIAL REPRESENTATION OF DESIGN.—
The application for registration shall be accom-
panied by two copies of a drawing or other pic-
torial representation of the useful article em-
bodying the design, having one or more views,
adequate to show the design, in a form and style
suitable for reproduction, which shall be deemed
a part of the application.

‘“(i) DESIGN IN MORE THAN ONE USEFUL ARTI-
CLE.—If the distinguishing elements of a design
are in substantially the same form in different
useful articles, the design shall be protected as
to all such useful articles when protected as to
one of them, but not more than one registration
shall be required for the design.

““(j) APPLICATION FOR MORE THAN ONE DE-
SIGN.—More than one design may be included in
the same application under such conditions as
may be prescribed by the Administrator. For
each design included in an application the fee
prescribed for a single design shall be paid.
“§1311. Benefit of earlier filing date in for-

eign country

“An application for registration of a design
filed in the United States by any person who
has, or whose legal representative or predecessor
or successor in title has, previously filed an ap-
plication for registration of the same design in a
foreign country which extends to designs of
owners who are citizens of the United States, or
to applications filed under this chapter, similar
protection to that provided under this chapter
shall have that same effect as if filed in the
United States on the date on which the applica-
tion was first filed in such foreign country, if
the application in the United States is filed
within 6 months after the earliest date on which
any such foreign application was filed.

“§1312. Oaths and acknowledgments

““(@) IN GENERAL.—Oaths and acknowledg-
ments required by this chapter—

““(1) may be made—

““(A) before any person in the United States
authorized by law to administer oaths; or

““(B) when made in a foreign country, before
any diplomatic or consular officer of the United
States authorized to administer oaths, or before
any official authorized to administer oaths in
the foreign country concerned, whose authority
shall be proved by a certificate of a diplomatic
or consular officer of the United States; and

““(2) shall be valid if they comply with the
laws of the State or country where made.

“(b) WRITTEN DECLARATION IN LIEU OF
OATH.—(1) The Administrator may by rule pre-
scribe that any document which is to be filed
under this chapter in the Office of the Adminis-
trator and which is required by any law, rule,
or other regulation to be under oath, may be
subscribed to by a written declaration in such
form as the Administrator may prescribe, and
such declaration shall be in lieu of the oath oth-
erwise required.

““(2) Whenever a written declaration under
paragraph (1) is used, the document containing
the declaration shall state that willful false
statements are punishable by fine or imprison-
ment, or both, pursuant to section 1001 of title
18, and may jeopardize the validity of the appli-
cation or document or a registration resulting
therefrom.

“§1313. Examination of application and issue
or refusal of registration

‘“(a) DETERMINATION OF REGISTRABILITY OF
DESIGN; REGISTRATION.—Upon the filing of an
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application for registration in proper form under
section 1310, and upon payment of the fee pre-
scribed under section 1316, the Administrator
shall determine whether or not the application
relates to a design which on its face appears to
be subject to protection under this chapter, and,
if so, the Register shall register the design. Reg-
istration under this subsection shall be an-
nounced by publication. The date of registration
shall be the date of publication.

“(b) REFUSAL TO REGISTER; RECONSIDER-
ATION.—If, in the judgment of the Adminis-
trator, the application for registration relates to
a design which on its face is not subject to pro-
tection under this chapter, the Administrator
shall send to the applicant a notice of refusal to
register and the grounds for the refusal. Within
3 months after the date on which the notice of
refusal is sent, the applicant may, by written re-
quest, seek reconsideration of the application.
After consideration of such a request, the Ad-
ministrator shall either register the design or
send to the applicant a notice of final refusal to
register.

*(c) APPLICATION TO CANCEL REGISTRATION.—
Any person who believes he or she is or will be
damaged by a registration under this chapter
may, upon payment of the prescribed fee, apply
to the Administrator at any time to cancel the
registration on the ground that the design is not
subject to protection under this chapter, stating
the reasons for the request. Upon receipt of an
application for cancellation, the Administrator
shall send to the owner of the design, as shown
in the records of the Office of the Administrator,
a notice of the application, and the owner shall
have a period of 3 months after the date on
which such notice is mailed in which to present
arguments to the Administrator for support of
the validity of the registration. The Adminis-
trator shall also have the authority to establish,
by regulation, conditions under which the op-
posing parties may appear and be heard in sup-
port of their arguments. If, after the periods
provided for the presentation of arguments have
expired, the Administrator determines that the
applicant for cancellation has established that
the design is not subject to protection under this
chapter, the Administrator shall order the reg-
istration stricken from the record. Cancellation
under this subsection shall be announced by
publication, and notice of the Administrator’s
final determination with respect to any applica-
tion for cancellation shall be sent to the appli-
cant and to the owner of record.

“§1314. Certification of registration

““Certificates of registration shall be issued in
the name of the United States under the seal of
the Office of the Administrator and shall be re-
corded in the official records of the Office. The
certificate shall state the name of the useful ar-
ticle, the date of filing of the application, the
date of registration, and the date the design was
made public, if earlier than the date of filing of
the application, and shall contain a reproduc-
tion of the drawing or other pictorial represen-
tation of the design. If a description of the sa-
lient features of the design appears in the appli-
cation, the description shall also appear in the
certificate. A certificate of registration shall be
admitted in any court as prima facie evidence of
the facts stated in the certificate.

“§1315. Publication of announcements and in-
dexes

““(a) PUBLICATIONS OF THE ADMINISTRATOR.—
The Administrator shall publish lists and in-
dexes of registered designs and cancellations of
designs and may also publish the drawings or
other pictorial representations of registered de-
signs for sale or other distribution.

““(b) FILE OF REPRESENTATIVES OF REGISTERED
DESIGNS.—The Administrator shall establish
and maintain a file of the drawings or other pic-
torial representations of registered designs. The
file shall be available for use by the public
under such conditions as the Administrator may
prescribe.
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“81316. Fees

“The Administrator shall by regulation set
reasonable fees for the filing of applications to
register designs under this chapter and for other
services relating to the administration of this
chapter, taking into consideration the cost of
providing these services and the benefit of a
public record.

“§1317. Regulations

“The Administrator may establish regulations
for the administration of this chapter.

“§1318. Copies of records

““Upon payment of the prescribed fee, any per-
son may obtain a certified copy of any official
record of the Office of the Administrator that re-
lates to this chapter. That copy shall be admissi-
ble in evidence with the same effect as the origi-
nal.

“81319. Correction of errors in certificates

“The Administrator may, by a certificate of
correction under seal, correct any error in a reg-
istration incurred through the fault of the Of-
fice, or, upon payment of the required fee, any
error of a clerical or typographical nature oc-
curring in good faith but not through the fault
of the Office. Such registration, together with
the certificate, shall thereafter have the same ef-
fect as if it had been originally issued in such
corrected form.

“§1320. Ownership and transfer

““(a) PROPERTY RIGHT IN DESIGN.—The prop-
erty right in a design subject to protection under
this chapter shall vest in the designer, the legal
representatives of a deceased designer or of one
under legal incapacity, the employer for whom
the designer created the design in the case of a
design made within the regular scope of the de-
signer’s employment, or a person to whom the
rights of the designer or of such employer have
been transferred. The person in whom the prop-
erty right is vested shall be considered the
owner of the design.

““(b) TRANSFER OF PROPERTY RIGHT.—The
property right in a registered design, or a design
for which an application for registration has
been or may be filed, may be assigned, granted,
conveyed, or mortgaged by an instrument in
writing, signed by the owner, or may be be-
queathed by will.

““(c) OATH OR ACKNOWLEDGEMENT OF TRANS-
FER.—AnN oath or acknowledgment under section
1312 shall be prima facie evidence of the execu-
tion of an assignment, grant, conveyance, or
mortgage under subsection (b).

“‘(d) RECORDATION OF TRANSFER.—AN assign-
ment, grant, conveyance, or mortgage under
subsection (b) shall be void as against any sub-
sequent purchaser or mortgagee for a valuable
consideration, unless it is recorded in the Office
of the Administrator within 3 months after its
date of execution or before the date of such sub-
sequent purchase or mortgage.

“81321. Remedy for infringement

““(a) IN GENERAL.—The owner of a design is
entitled, after issuance of a certificate of reg-
istration of the design under this chapter, to in-
stitute an action for any infringement of the de-
sign.

“(b) REVIEW OF REFUSAL TO REGISTER.—(1)
Subject to paragraph (2), the owner of a design
may seek judicial review of a final refusal of the
Administrator to register the design under this
chapter by bringing a civil action, and may in
the same action, if the court adjudges the design
subject to protection under this chapter, enforce
the rights in that design under this chapter.

““(2) The owner of a design may seek judicial
review under this section if—

“(A) the owner has previously duly filed and
prosecuted to final refusal an application in
proper form for registration of the design;

““(B) the owner causes a copy of the complaint
in the action to be delivered to the Adminis-
trator within 10 days after the commencement of
the action; and
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““(C) the defendant has committed acts in re-
spect to the design which would constitute in-
fringement with respect to a design protected
under this chapter.

‘“(c) ADMINISTRATOR AS PARTY TO ACTION.—
The Administrator may, at the Administrator’s
option, become a party to the action with re-
spect to the issue of registrability of the design
claim by entering an appearance within 60 days
after being served with the complaint, but the
failure of the Administrator to become a party
shall not deprive the court of jurisdiction to de-
termine that issue.

‘“(d) USE OF ARBITRATION TO RESOLVE Dis-
PUTE.—The parties to an infringement dispute
under this chapter, within such time as may be
specified by the Administrator by regulation,
may determine the dispute, or any aspect of the
dispute, by arbitration. Arbitration shall be gov-
erned by title 9. The parties shall give notice of
any arbitration award to the Administrator, and
such award shall, as between the parties to the
arbitration, be dispositive of the issues to which
it relates. The arbitration award shall be unen-
forceable until such notice is given. Nothing in
this subsection shall preclude the Administrator
from determining whether a design is subject to
registration in a cancellation proceeding under
section 1313(c).

§1322. Injunctions

““(a) IN GENERAL.—A court having jurisdiction
over actions under this chapter may grant in-
junctions in accordance with the principles of
equity to prevent infringement of a design under
this chapter, including, in its discretion, prompt
relief by temporary restraining orders and pre-
liminary injunctions.

“(b) DAMAGES FOR INJUNCTIVE RELIEF
WRONGFULLY OBTAINED.—A seller or distributor
who suffers damage by reason of injunctive re-
lief wrongfully obtained under this section has
a cause of action against the applicant for such
injunctive relief and may recover such relief as
may be appropriate, including damages for lost
profits, cost of materials, loss of good will, and
punitive damages in instances where the injunc-
tive relief was sought in bad faith, and, unless
the court finds extenuating circumstances, rea-
sonable attorney’s fees.

*§1323. Recovery for infringement

‘“(a) DAMAGES.—Upon a finding for the claim-
ant in an action for infringement under this
chapter, the court shall award the claimant
damages adequate to compensate for the in-
fringement. In addition, the court may increase
the damages to such amount, not exceeding
$50,000 or $1 per copy, whichever is greater, as
the court determines to be just. The damages
awarded shall constitute compensation and not
a penalty. The court may receive expert testi-
mony as an aid to the determination of dam-
ages.

““(b) INFRINGER’S PROFITS.—As an alternative
to the remedies provided in subsection (a), the
court may award the claimant the infringer’s
profits resulting from the sale of the copies if the
court finds that the infringer’s sales are reason-
ably related to the use of the claimant’s design.
In such a case, the claimant shall be required to
prove only the amount of the infringer’s sales
and the infringer shall be required to prove its
expenses against such sales.

““(c) STATUTE OF LIMITATIONS.—NoO recovery
under subsection (a) or (b) shall be had for any
infringement committed more than 3 years be-
fore the date on which the complaint is filed.

““(d) ATTORNEY’S FEES.—In an action for in-
fringement under this chapter, the court may
award reasonable attorney’s fees to the prevail-
ing party.

‘“(e) DISPOSITION OF INFRINGING AND OTHER
ARTICLES.—The court may order that all in-
fringing articles, and any plates, molds, pat-
terns, models, or other means specifically adapt-
ed for making the articles, be delivered up for
destruction or other disposition as the court may
direct.
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“8§1324. Power of court over registration

“In any action involving the protection of a
design under this chapter, the court, when ap-
propriate, may order registration of a design
under this chapter or the cancellation of such a
registration. Any such order shall be certified by
the court to the Administrator, who shall make
an appropriate entry upon the record.

“§1325. Liability for action on registration
fraudulently obtained

“Any person who brings an action for in-
fringement knowing that registration of the de-
sign was obtained by a false or fraudulent rep-
resentation materially affecting the rights under
this chapter, shall be liable in the sum of
$10,000, or such part of that amount as the court
may determine. That amount shall be to com-
pensate the defendant and shall be charged
against the plaintiff and paid to the defendant,
in addition to such costs and attorney’s fees of
the defendant as may be assessed by the court.

“§1326. Penalty for false marking

“(a) IN GENERAL.—Whoever, for the purpose
of deceiving the public, marks upon, applies to,
or uses in advertising in connection with an ar-
ticle made, used, distributed, or sold, a design
which is not protected under this chapter, a de-
sign notice specified in section 1306, or any
other words or symbols importing that the de-
sign is protected under this chapter, knowing
that the design is not so protected, shall pay a
civil fine of not more than $500 for each such of-
fense.

““(b) SUIT BY PRIVATE PERSONS.—ANy person
may sue for the penalty established by sub-
section (a), in which event one-half of the pen-
alty shall be awarded to the person suing and
the remainder shall be awarded to the United
States.

“81327. Penalty for false representation

“Whoever knowingly makes a false represen-
tation materially affecting the rights obtainable
under this chapter for the purpose of obtaining
registration of a design under this chapter shall
pay a penalty of not less than $500 and not more
than $1,000, and any rights or privileges that in-
dividual may have in the design under this
chapter shall be forfeited.

“81328. Enforcement by Treasury and Postal
Service

““(a@) REGULATIONS.—The Secretary of the
Treasury and the United States Postal Service
shall separately or jointly issue regulations for
the enforcement of the rights set forth in section
1308 with respect to importation. Such regula-
tions may require, as a condition for the exclu-
sion of articles from the United States, that the
person seeking exclusion take any one or more
of the following actions:

‘(1) Obtain a court order enjoining, or an
order of the International Trade Commission
under section 337 of the Tariff Act of 1930 ex-
cluding, importation of the articles.

““(2) Furnish proof that the design involved is
protected under this chapter and that the im-
portation of the articles would infringe the
rights in the design under this chapter.

““(3) Post a surety bond for any injury that
may result if the detention or exclusion of the
articles proves to be unjustified.

““(b) SEIZURE AND FORFEITURE.—Articles im-
ported in violation of the rights set forth in sec-
tion 1308 are subject to seizure and forfeiture in
the same manner as property imported in viola-
tion of the customs laws. Any such forfeited ar-
ticles shall be destroyed as directed by the Sec-
retary of the Treasury or the court, as the case
may be, except that the articles may be returned
to the country of export whenever it is shown to
the satisfaction of the Secretary of the Treasury
that the importer had no reasonable grounds for
believing that his or her acts constituted a viola-
tion of the law.
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“§1329. Relation to design patent law

“The issuance of a design patent under title
35 for an original design for an article of manu-
facture shall terminate any protection of the
original design under this chapter.

“81330. Common law and other rights unaf-
fected

““Nothing
limit—

‘(1) common law or other rights or remedies,
if any, available to or held by any person with
respect to a design which has not been reg-
istered under this chapter; or

“(2) any right under the trademark laws or
any right protected against unfair competition.
“§1331. Administrator; Office of the Adminis-

trator

“In this chapter, the ‘Administrator’ is the
Register of Copyrights, and the ‘Office of the
Administrator’ and the ‘Office’ refer to the
Copyright Office of the Library of Congress.

“8§1332. No retroactive effect

“Protection under this chapter shall not be
available for any design that has been made
public under section 1310(b) before the effective
date of this chapter.”.

SEC. 503. CONFORMING AMENDMENTS.

(a) TABLE OF CHAPTERS.—The table of chap-
ters for title 17, United States Code, is amended
by adding at the end the following:

“13. Protection of Original Designs .... 1301".

(b) JURISDICTION OF DISTRICT COURTS OVER
DESIGN ACTIONS.—(1) Section 1338(c) of title 28,
United States Code, is amended by inserting **,
and to exclusive rights in designs under chapter
13 of title 17,” after “‘title 17",

(2)(A) The section heading for section 1338 of
title 28, United States Code, is amended by in-
serting ‘‘designs,”” after ‘“mask works,”.

(B) The item relating to section 1338 in the
table of sections at the beginning of chapter 85
of title 28, United States Code, is amended by in-
serting ‘‘designs,’” after ‘““mask works,”’.

(c) PLACE FOR BRINGING DESIGN ACTIONS.—(1)
Section 1400(a) of title 28, United States Code, is
amended by inserting ‘‘or designs’’ after ‘‘mask
works™’.

(2) The section heading for section 1400 of title
28, United States Code is amended to read as
follows:

“§Patents and copyrights, mask works, and
designs”.

(3) The item relating to section 1400 in the
table of sections at the beginning of chapter 87
of title 28, United States Code, is amended to
read as follows:

““1400. Patents and copyrights,
and designs.”.

(d) ACTIONS AGAINST THE UNITED STATES.—
Section 1498(e) of title 28, United States Code, is
amended by inserting ‘“, and to exclusive rights
in designs under chapter 13 of title 17, after
“title 1777,

SEC. 504. JOINT STUDY OF THE EFFECT OF THIS
TITLE.

(a) IN GENERAL.—Not later than 1 year after
the date of the enactment of this Act, and not
later than 2 years after such date of enactment,
the Register of Copyrights and the Commissioner
of Patents and Trademarks shall submit to the
Committees on the Judiciary of the Senate and
the House of Representatives a joint report eval-
uating the effect of the amendments made by
this title.

(b) ELEMENTS FOR CONSIDERATION.—In carry-
ing out subsection (a), the Register of Copy-
rights and the Commissioner of Patents and
Trademarks shall consider—

(1) the extent to which the amendments made
by this title has been effective in suppressing in-
fringement of the design of vessel hulls;

(2) the extent to which the registration pro-
vided for in chapter 13 of title 17, United States
Code, as added by this title, has been utilized;

in this chapter shall annul or

mask works,
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(3) the extent to which the creation of new de-
signs of vessel hulls have been encouraged by
the amendments made by this title;

(4) the effect, if any, of the amendments made
by this title on the price of vessels with hulls
protected under such amendments; and

(5) such other considerations as the Register
and the Commissioner may deem relevant to ac-
complish the purposes of the evaluation con-
ducted under subsection (a).

SEC. 505. EFFECTIVE DATE.

The amendments made by sections 502 and 503
shall take effect on the date of the enactment of
this Act and shall remain in effect until the end
of the 2-year period beginning on such date of
enactment. No cause of action based on chapter
13 of title 17, United States Code, as added by
this title, may be filed after the end of that 2-
year period.

Amend the title so as to read: “A bill to
amend title 17, United States Code, to imple-
ment the World Intellectual Property Orga-
nization Copyright Treaty and Performances
and Phonograms Treaty, and for other pur-
poses.””.

And the Senate agree to the same.

From the Committee on Commerce, for con-
sideration of the House bill, and the Senate
amendment, and modifications committed to
conference:

ToMm BLILEY,

BiLLY TAUZIN,

JOHN D. DINGELL,
From the Committee on the Judiciary, for
consideration of the House bill, and the Sen-
ate amendment, and modifications commit-
ted to conference:

HENRY J. HYDE,

HowARD COBLE,

BoB GOODLATTE,

JOHN CONYERS, Jr.,

HoOwARD L. BERMAN,

Managers on the Part of the House.

ORRIN G. HATCH,
STROM THURMOND,
PATRICK J. LEAHY,
Managers on the Part of the Senate.
JOINT EXPLANATORY STATEMENT OF
THE COMMITTEE OF CONFERENCE

The managers on the part of the House and
the Senate at the conference on the disagree-
ing votes of the two Houses on the amend-
ment of the Senate to the bill (H.R. 2281) to
amend title 17, United States Code, to imple-
ment the World Intellectual Property Orga-
nization Copyright Treaty and Performances
and Phonograms Treaty, and for other pur-
poses, submit the following joint statement
to the House and the Senate in explanation
of the effect of the action agreed upon by the
managers and recommended in the accom-
panying conference report:

The Senate amendment struck all of the
House bill after the enacting clause and in-
serted a substitute text.

The House recedes from its disagreement
to the amendment of the Senate with an
amendment that is a substitute for the
House bill and the Senate amendment. The
differences between the House bill, the Sen-
ate amendment, and the substitute agreed to
in conference are noted below, except for
clerical corrections, conforming changes
made necessary by agreements reached by
the conferees, and minor drafting and cleri-
cal changes.

TITLE I—WIPO TREATIES IMPLEMENTATION

This title implements two new intellectual
property treaties, the WIPO Copyright Trea-
ty and the WIPO Performances and
Phonograms Treaty, signed in Geneva, Swit-
zerland in December 1996.

SECTION 101. SHORT TITLE

The House recedes to the Senate section

101. This section sets forth the short title of
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the Act. As between the short titles in the
House bill and the Senate amendment, it is
believed that the title in Section 101 of the
Senate amendment more accurately reflects
the effect of the Act.

SECTION 102. TECHNICAL AMENDMENTS

The Senate recedes to House section 102.
This section makes technical and conform-
ing amendments to the U.S. Copyright Act
in order to comply with the obligations of
the two WIPO treaties.

SECTION 103. COPYRIGHT PROTECTION SYSTEMS
AND COPYRIGHT MANAGEMENT INFORMATION
The Senate recedes to House section 103

with modification. The two new WIPO Trea-
ties include substantively identical provi-
sions on technological measures of protec-
tion (also commonly referred to as the
“black box’ or ‘‘anticircumvention’ provi-
sions). These provisions require contracting
parties to provide ‘““adequate legal protection
and effective legal remedies against the cir-
cumvention of effective technological meas-
ures that are used by authors in connection
with the exercise of their rights under this
Treaty or the Berne Convention and that re-
strict acts, in respect of their works, which
are not authorized by the authors concerned
or permitted by law.”

Both of the new WIPO treaties also include
substantively identical provisions requiring
contracting parties to protect the integrity
of copyright management information. The
treaties define copyright management infor-
mation as ‘“‘information which identifies the
work, the author of the work, the owner of
any right in the work, or information about
the terms and conditions of use of the work,
and any numbers or codes that represent
such information, when any of these items of
information is attached to a copy of a work
or appears in connection with the commu-
nication of a work to the public.”

Legislation is required to comply with
both of these provisions. To accomplish this,
both the House bill and the Senate amend-
ment, in section 103, would add a new chap-
ter (chapter twelve) to title 17 of the United
States Code. This new chapter twelve in-
cludes five sections—(1) section 1201, which
prohibits the circumvention of technological
measures of protection; (2) section 1202,
which protects the integrity of copyright
management information; (3) section 1203,
which provides for civil remedies for viola-
tions of sections 1201 and 1202; (4) section
1204, which provides for criminal penalties
for violations of sections 1201 and 1202; and
(5) section 1205, which provides a savings
clause to preserve the effectiveness of federal
and state laws in protecting individual pri-
vacy on the Internet. The House bill and the
Senate amendment differ in several respects,
primarily related to the scope and availabil-
ity of exemptions from the prohibitions
under section 1201.

Section 1201(a)(1)—Rulemaking by the Librar-
ian of Congress. Section 1201(a)(1)(C) provides
that the determination of affected classes of
works described in subparagraph (A) shall be
made by the Librarian of Congress ‘“‘upon the
recommendation of the Register of Copy-
rights, who shall consult with the Assistant
Secretary for Communications and Informa-
tion of the Department of Commerce and re-
port and comment on his or her views in
making such recommendation.” The deter-
mination will be made in a rulemaking pro-
ceeding on the record. It is the intention of
the conferees that, as is typical with other
rulemaking under title 17, and in recognition
of the expertise of the Copyright Office, the
Register of Copyrights will conduct the rule-
making, including providing notice of the
rulemaking, seeking comments from the
public, consulting with the Assistant Sec-
retary for Communications and Information
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of the Department of Commerce and any
other agencies that are deemed appropriate,
and recommending final regulations in the
report to the Librarian.

Section 1201(a) and 1202—technological meas-
ures. It is the understanding of the conferees
that technological measures will most often
be developed through consultative, private
sector efforts by content owners, and makers
of computers, consumer electronics and tele-
communications devices. The conferees ex-
pect this consultative approach to continue
as a constructive and positive method. One
of the benefits of such consultation is to
allow testing of proposed technologies to de-
termine whether there are adverse effects on
the ordinary performance of playback and
display equipment in the marketplace, and
to take steps to eliminate or substantially
mitigate those effects before technologies
are introduced. The public interest is well-
served by such activities.

Persons may also choose to implement a
technological measure without vetting it
through an inter-industry consultative proc-
ess, or without regard to the input of af-
fected parties. Under such circumstances,
such a technological measure may materi-
ally degrade or otherwise cause recurring ap-
preciable adverse effects on the authorized
performance or display of works. Steps taken
by the makers or servicers of consumer elec-
tronics, telecommunications or computing
products used for such authorized perform-
ances or displays solely to mitigate these ad-
verse effects on product performance (wheth-
er or not taken in combination with other
lawful product modifications) shall not be
deemed a violation of sections 1201(a) or (b).

However, this construction is not meant to
afford manufacturers or servicers an oppor-
tunity to give persons unauthorized access
to protected content, or to exercise the
rights under the Copyright Act of copyright
owners in such works, under the guise of
“‘correcting’ a performance problem that re-
sults from the implementation of a particu-
lar technological measure. Thus, it would
violate sections 1201(a) or (b) for a manufac-
turer or servicer to take remedial measures
if they are held out for or undertaken with,
or result in equipment with only limited
commercially significant use other than, the
prohibited purpose of allowing users to gain
unauthorized access to protected content or
to exercise the rights under the Copyright
Act of copyright owners in such works.

With regard to section 1202, product adjust-
ments made to eliminate recurring appre-
ciable adverse effects on the authorized per-
formance or display of works caused by copy-
right management information will not be
deemed a violation of section 1202 unless
such steps are held out for or undertaken
with a prohibited purpose, or the requisite
knowledge, of inducing, enabling, facilitat-
ing or concealing infringement of rights of
copyright owners under the Copyright Act.

Section 1201(e) and 1202(d)—Law enforcement,
intelligence, and other government activities.
Sections 1201(e) and 1202(d) create and excep-
tion to the prohibitions of sections 1201 and
1202 for the lawfully authorized investiga-
tive, protective, or intelligence activities of
an officer, agent, or employee of, the United
States, a State, or a political subdivision of
a State, or of persons acting pursuant to a
contract with such an entity. The
anticircumvention provisions of this legisla-
tion might be read to prohibit some aspects
of the information security testing that is
critical to preventing cyber attacks against
government computers, computer systems,
and computer networks. The conferees have
added language to sections 1201(e) and 1202(d)
to make it clear that the anticircumvention
prohibition does not apply to lawfully au-
thorized information security activities of
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the federal government, the states, political
subdivisions of states, or persons acting
within the scope of their government infor-
mation security contract. In this way, the
bill will permit the continuation of informa-
tion security activities that protect the
country against one of the greatest threats
to our national security as well as to our
economic security.

At the same time, this change is narrowly
drafted so that it does not open the door to
the very piracy the treaties are designed to
prevent. For example, the term “information
security’ activities is intended to include
presidential directives and executive orders
concerning the vulnerabilities of a computer,
computer system, or computer network. By
this, the conferees intent to include the re-
cently-issued Presidential Decision Directive
63 on Critical Infrastructure Protection.
PDD-63 contains a number of initiatives to
ensure that the United States takes all nec-
essary measures to swiftly eliminate any sig-
nificant vulnerability to both physical and
cyber attacks on the nation’s critical infra-

structures, including especially our cyber
systems.
The Term ‘‘computer system’ has the

same definition for purposes of this section
as that term is defined in the Computer Se-
curity Act, 15 U.S.C. §278g-3(d)(1).

Subsection  1201(g)—Encryption  Research.
Subsection (g) permits the circumvention of
access control technologies in certain cir-
cumstances for the purpose of good faith
encryption research. The conferees note that
section 1201(g)(3)(A) does not imply that the
results of encryption research must be dis-
seminated. There is no requirement that le-
gitimate encryption researchers disseminate
their findings in order to quality for the
encryption research exemption in section
1201(g). Rather, the subsection describes cir-
cumstances in which dissemination, if any,
would be weighed in determining eligibility.

Section 1201(j)—Security Testing. Subsection
() clarifies the intended effect of the bill
with respect to information security. The
conferees understand this act to prohibit un-
authorized circumvention of technological
measures applied to works protected under
title 17. The conferees recognize that techno-
logical measures may also be used to protect
the integrity and security of computers,
computer systems or computer networks. It
is not the intent of this act to prevent per-
sons utilizing technological measures in re-
spect of computers, computer systems or
networks from testing the security value and
effectiveness of the technological measures
they employ, or from contracting with com-
panies that specialize in such security test-
ing.

‘gll'hus, in addition to the exception for good
faith encryption research contained in Sec-
tion 1201(g), the conferees have adopted Sec-
tion 1201(j) to resolve additional issues relat-
ed to the effect of the anti-circumvention
provision on legitimate information security
activities. First, the conferees were con-
cerned that Section 1201(g)’s exclusive focus
on encryption-related research does not en-
compass the entire range of legitimate infor-
mation security activities. Not every techno-
logical means that is used to provide secu-
rity relies on encryption technology, or does
so to the exclusion of other methods. More-
over, an individual who is legitimately test-
ing a security technology may be doing so
not to advance the state of encryption re-
search or to develop encryption products,
but rather to ascertain the effectiveness of
that particular security technology.

The conferees were also concerned that the
anti-circumvention provision of Section
1201(a) could be construed to inhibit legiti-
mate forms of security testing. It is not un-
lawful to test the effectiveness of a security
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measure before it is implemented to protect
the work covered under title 17. Not it is un-
lawful for a person who has implemented a
security measure to test its effectiveness. In
this respect, the scope of permissible secu-
rity testing under the Act should be the
same as permissible testing of a simple door
lock; a prospective buyer may test the lock
at the store with the store’s consent, or may
purchase the lock and test it at home in any
manner that he or she sees fit—for example,
by installing the lock on the front door and
seeing if it can be picked. What that person
may not do, however, it test the lock once it
has been installed on someone’s else’s door,
without the consent of the person whose
property is protected by the lock.

In order to resolve these concerns, Section
1201(j) creates a exception of ‘“‘security test-
ing.” Section 1201(j)(1) defines ‘‘security
testing’ as obtaining access to a computer,
computer system, or computer network for
the sole purpose of testing, investigating, or
correcting a security flaw or vulnerability,
provided that the person engaging in such
testing is doing so with the consent of the
owner or operator of the computer, computer
system, or computer network. Section
102(j)(2) provides that, notwithstanding the
provisions of Section 1201(a), a person may
engage in such testing, provided that the act
does not constitute infringement or violate
any other applicable law. Section 1201(j)(3)
provides a non-exclusive list of factors that a
court shall consider in determining whether
a person benefits from this exception.

Section 1201(j)(4) permits an individual,
notwithstanding the prohibition contained
in Section 1201(a)(2), to develop, produce, dis-
tribute, or employ technological means for
the sole purpose of performing acts of good
faith security testing under Section
1201(j)(2), provided that technological means
do not otherwise violate section 1201(a)(2). It
it Congress’ intent for this subsection to
have application only with respect to good
faith security testing. The intent is to en-
sure that parties engaged in good faith secu-
rity testing have the tools available to them
to complete such acts. The conferees under-
stand that such tools may be coupled with
additional tools that serve purposes wholly
unrelated to the purposes of this Act. Eligi-
bility for this exemption should not be pre-
cluded because these tools are coupled in
such a way. The exemption would not be
available, however, when such tools are cou-
pled with a product or technology that vio-
lates section 1201(a)(2),

Section 1201(k)—Certain Analog Devices and
Certain Technological Measures.—The con-
ferees included a provision in the final legis-
lation to require that analog video cassette
recorders must conform to the two forms of
copy control technology that are in wide use
in the market today—the automatic gain
control copy control technology and the
colorstripe copy control technology. Neither
are currently required elements of any for-
mat of video recorder, and the ability of each
technology to work as intended depends on
the consistency of design of video recorders
or on incorporation of specific response ele-
ments in video recorders. Moreover, they do
not employ encryption or scrambling of the
content being protected.

As a consequence, these analog copy con-
trol technologies may be rendered ineffective
either by redesign of video recorders or by
intervention of ‘“‘black box’ devices or soft-
ware ‘‘hacks’”. The conferees believe, and
specifically intend, that the general cir-
cumvention prohibition in Section 1201(b)(2)
will prohibit the manufacture and sale of
“black box’ devices that defeat these tech-
nologies. Moreover, the conferees believe and
intend that the term “‘technology’’ should be
read to include the software ““hacks’” of this
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type, and that such ““hacks’” are equally pro-
hibited by the general circumvention provi-
sion. Devices have been marketed that claim
to ““fix”’ television picture disruptions alleg-
edly caused by these technologies. However,
as described in more detail below, there is no
justification for the existence of any inter-
vention device to “‘fix’’ such problems alleg-
edly caused by these technologies, including
“fixes” allegedly related to stabilization or
clean up of the picture quality. Such devices
should be seen for what they are—cir-
cumvention devices prohibited by this legis-
lation.

The conferees emphasize that this particu-
lar provision is being included in this bill in
order to deal with a very specific situation
involving the protection of analog television
programming and prerecorded movies and
other audiovisual works in relation to re-
cording capabilities of ordinary consumer
analog video cassette recorders. The con-
ferees also acknowledge that numerous other
activities are underway in the private sector
to develop, test, and apply copy control tech-
nologies, particularly in the digital environ-
ment. Subject to the other requirements of
this section, circumvention of these tech-
nologies may be prohibited under this Act.
Moreover, in some cases, these technologies
are subject to licensing arrangements that
provide legally enforceable obligations. The
conferees applaud these undertakings and
encourage their continuation, including the
inter-industry meetings and working groups
that are essential to their success. If, as a re-
sult of such activities, the participants re-
quest further Congressional action, the con-
ferees expect that the Congress, and the
committees involved in this Conference spe-
cifically, will consider whether additional
statutory requirements are necessary and
appropriate.

Before agreeing to include this require-
ment in the final legislation, the conferees
assured themselves in relation to two criti-
cal issues—that these analog copy control
technologies do not create ‘‘playability”
problems on normal consumer electronics
products and that the intellectual property
necessary for the operation of these tech-
nologies will be available on reasonable and
non-discriminatory terms.

In relation to the playability issue, the
conferees have received authoritative assur-
ances that playability issues have already
been resolved in relation to the current spec-
ifications for these technologies and that an
inter-industry forum will be established to
resolve any playability issues that may arise
in the future in relation to either revisions
to the copy control specifications or develop-
ment of new consumer technologies and
products.

As further explanation on the playability
issue, the conferees understand that the ex-
isting technologies were the subject of ex-
tensive testing that included all or virtually
all of the major consumer electronics manu-
facturers and that this testing resulted in
modification of the specifications to assure
that the technologies do not produce notice-
able adverse effects on the normal display of
content that is protected utilizing these
technologies. Currently, all manufacturers
are effectively ‘““‘on notice” of the existence
of these technologies and their specifications
and should be able to design their products
to avoid any adverse effects.

In relation to the intellectual property li-
censing issues, the owner of the analog copy
control intellectual property—Macrovision
Corporation—has written a letter to the
Chairman of the Conference Committee to
provide the following assurances in relation
to the licenses for intellectual property nec-
essary to implement these analog copy con-
trol technologies: (1) that its intellectual
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property is generally available on reasonable
and non-discriminatory terms, as that
phrase is used in normal industry parlance;
(2) that manufacturers of the analog video
cassette recorders that are required by this
legislation to conform to the technologies
will be provided royalty-free licenses for the
use of its relevant intellectual property in
any device that plays back packaged,
prerecorded content, or that reads and re-
sponds to or generates or carries forward the
elements of these technologies associated
with such content; (3) in the same cir-
cumstances as described in (2), other manu-
facturers of devices that generate, carry for-
ward, or read and respond to these tech-
nologies will be provided licenses carrying
only modest fees (in the range of $25,000—in
current dollars—initial payment and lesser
amounts as recurring annual fees); (4) that
manufacturers of other products, including
set-top-boxes and devices that perform simi-
lar functions (including integrated devices
containing such functionality), will receive
licenses on reasonable and non-discrimina-
tory terms, including royalty terms and
other considerations; and (5) that playability
issues will not be the subject of license re-
quirements but rather will be handled
through an inter-industry forum that is
being established for this purpose. The con-
ferees emphasize the need for the tech-
nology’s proprietor to adhere to these assur-
ances in all future licensing.

With regard to the specific elements of this
provision:

First, these technologies operate within
the general NTSC television signal environ-
ment, and the conferees understand that this
means that they work in relation to tele-
vision signals that are of the 525/60 inter-
laced type, i.e., the standard definition tele-
vision signal that has been used in the
United States. The S-video and Hi-8 versions
of covered devises are, of course, included
with the coverage. Further, the new format
analog video cassette recorders that are cov-
ered by paragraph (1)(A)(v) are those that re-
ceive the 525/60 interlaced type of input.

Second, it is the conferees understanding
that not all analog video signals will utilize
this technology, and, obviously, a device
that receives a signal that does not contain
these technologies need not read and respond
to what might have been there if the signal
had utilized the technology.

Third, a violation of paragraph (1) is a
form of circumvention under Section
1201(b)(1). Accordingly, the enforcement of
this provision is through the penalty provi-
sions applicable to Section 1201 generally. A
violation of paragraph (2) is also a violation
of Section 1201 and hence subject to those
penalty provisions. The inclusion of para-
graph (5) with regard to enforcement of para-
graph (2) is intended merely to allow the par-
ticular statutory damage provisions of Sec-
tion 1203 to apply to violations of this sub-
section.

Fourth, the conferees understand that
minor modifications may be necessary in the
specifications for these technologies and in-
tend that any such modifications (and relat-
ed new ‘‘revised specifications’’) should not
negate in any way the requirements imposed
by this subsection. The modifications should,
however, be sufficiently minor that manu-
facturers of analog video cassette recorders
should be free to continue to design products
to conform to these technologies on the basis
of the specifications existing, or actually im-
plemented by manufacturers, as of the date
of enactment of this Act.

Fifth, the provisions of paragraph (2) are
intended to operate to allow copyright own-
ers to use these technologies to prevent the
making of a viewable copy of a pay-per-view,
near video on demand, or video on demand
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transmission or prerecorded tape or disc con-
taining one or more motion pictures or other
audiovisual works, at the same time as con-
sumers are afforded their customary ability
to make analog copies of programming of-
fered through other channels or services.
Copyright owners may utilize these tech-
nologies to prevent the making of a “‘second
generation’ copy where the original trans-
mission was through a pay television service
(such as HBO, Showtime, or the like). The
basic and extended basic tiers of program-
ming services, whether provided through
cable or other wireline, satellite, or future
over the air terrestrial systems, may not be
encoded with these technologies at all. The
inclusion of paragraph (2)(D) is not intended
to be read to authorize the making of a copy
by consumers or others in relation to pay-
per-view, near video on demand or video-on-
demand transmissions or prerecorded media.

Sixth, the exclusion of professional analog
video cassette recorders is necessary in order
to allow the motion picture, broadcasting,
and other legitimate industries and individ-
ual businesses to obtain and use equipment
that is essential to their normal, lawful busi-
ness operations. As a further explanation of
the types of equipment that are to be subject
to this exception, the following factors
should be used in evaluating whether a spe-
cific product is a ‘‘professional’ product:

(1) whether, in the preceding year, only a
small number of the devices that are of the
same kind, nature, and description were sold
to consumers other than professionals em-
ploying such devices in a lawful business or
industrial use;

(2) whether the device has special features
designed for use by professionals employing
the device in a lawful business or industrial
use;

(3) whether the advertising, promotional
and descriptive literature or other materials
used to market the device were directed at
professionals employing such devices in a
lawful business or industrial use;

(4) whether the distribution channels and
retail outlets through which the device is
distributed and sold are ones used primarily
to make sales to professionals employing
such devices in a lawful business or indus-
trial use; and

(5) whether the uses to which the device is
most commonly put are those associated
with the work of professionals employing the
device in a lawful business or industrial use.

Seventh, paragraph (1)(B) contains a num-
ber of points worthy of explanation. In gen-
eral, the requirement in paragraph (1)(B) is
that manufacturers not materially reduce
the responsiveness of their existing products
and is also intended to be carried forward in
the introduction of new models. This is par-
ticularly important in relation to the four-
line colorstripe copy control technology,
where the basic requirement in the statute is
that a model of a recorder not be modified to
eliminate conformance with the four-line
colorstripe technology and where the stand-
ard for ‘‘conformance’” is simply that the
lines be visible and distracting in the display
of a copy of material that was protected with
the technology when the copy is played
back, in normal viewing mode, by the re-
corder that made the copy and displayed on
a reference display device. Specific elements
of that requirement include:

(1) “Normal viewing mode”’ is intended to
mean the viewing of a program in its natural
sequence at the regular speed for playback
and is not intended to allow ““AGC-stripping
viewing modes’”’ to be developed. It is in-
tended to exclude still frame or slow motion
viewing from this definition.

(2) The “‘reference display device’ concept
is used in the legislation to acknowledge
that manufacturers of analog video cassette
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recorders may use a specific display device
to test their responsiveness to the
colorstripe technology and then may use the
level of such responsiveness as their baseline
to achieve compliance. The reference display
device for manufacturers that make tele-
visions is intended to be a television set also
made by that manufacturer. Where an ana-
log video cassette recorder manufacturer
does not make display devices, that manu-
facturer may choose a display device made
by another manufacturer to serve as a ref-
erence. In general, a reference display device
should be one that is generally representa-
tive of display devices in the U.S. market at
the time of the testing.

(3) The conferees intend that the word
““model’’ should be interpreted broadly and is
not to be determined exclusively by alpha-
betic, numeric, name, or other label. Courts
should look with suspicion at ‘““new models”’
that reduce or eliminate conformance with
this technology, as compared with that man-
ufacturer’s “‘previous models.” Further, a
manufacturer should not replace a previous
model that showed intense lines with a
model that shows weak lines in the played
back picture.

For any new entrant into the VHS format
analog video cassette recorder manufactur-
ing business, the legislation provides that
such a manufacturer will build its initial de-
vices so as to be in conformance with the
four-line colorstripe copy control technology
based on the playback on a reference display
device and thereafter not modify the design
so that its products no longer conform to
this technology.

Finally, the proprietor of the colorstripe
copy control technology has supplied the
Committee with a description of how the
technology should work so as to provide the
desired copy protection benefits. That de-
scription is as follows: the colorstripe copy
control technology works as intended if a re-
corder records a signal that, when played
back by the playback function of that re-
corder in the normal viewing mode, exhibits
on a reference display device a significant
distortion of color on the lines which begin
with a colorstripe colorburst, or a complete
or intermittent loss of color throughout at
least 50% of the visible image. While the con-
ferees realize that there may be variations
among recorders in relation to this tech-
nology, the conferees expect the affected
manufacturers to work with the proprietor
of the technology to ensure that the basic
goal of content protection through this tech-
nology is achieved. The conferees understand
that content protection through this tech-
nology is to the manufacturers’ benefit, as
well, since it encourages content providers
to release more valuable content than they
might otherwise release without such protec-
tion. The conferees further intend that man-
ufacturers should seek to respond to the
colorstripe technology at the highest fea-
sible level and should not modify their re-
corder designs, or substitute weaker respond-
ing recorders for stronger responding record-
ers in order to avoid the requirements of this
subsection.

Eighth, the type of colorstrip copy control
technology to which the legislation requires
conformance is the four-line “half burst”
type version of this technology. The content
provider may shift, in an adaptive fashion,
from no colorstripe encoding to the two-line
version to the four-line version, in order to
balance the copy control features of the
technology against the possible playback
distortion that the four-line technology oc-
casionally creates. This legislation requires
conformance only to the four-line version,
but prohibits any effort to eliminate or re-
duce materially the effectiveness of the two-
line version in relation to any particular
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analog video cassette recorder that, in fact,

provides a response to the two-line version.

The legislation also applies the ‘“‘encoding

rules’ in paragraph (2) to either the two-line

or four-line versions of this technology.

SECTION 104. EVALUATION OF IMPACT OF COPY-
RIGHT LAW AND AMENDMENTS ON ELECTRONIC
COMMERCE AND TECHNOLOGICAL DEVELOP-
MENT

The Senate recedes to House section 105
with modification.

SECTION 105. EFFECTIVE DATE

The Senate recedes to House section 106.
This section sets forth the effective date of
the amendments made by this title. The cor-
responding sections of the House bill and the
Senate amendment are substantively iden-
tical.

TITLE I1—ONLINE COPYRIGHT INFRINGEMENT

LIABILITY LIMITATION

Title Il preserves strong incentives for
service providers and copyright owners to co-
operate to detect and deal with copyright in-
fringements that take place in the digital
networked environment. At the same time,
it provides greater certainty to service pro-
viders concerning their legal exposure for in-
fringements that may occur in the course of
their activities.

SECTION 201. SHORT TITLE

The Senate recedes to House section 201.
This section sets forth the short title of the
Act. The Senate accepts the House formula-
tion.

SECTION 202. LIMITATIONS ON LIABILITY FOR

COPYRIGHT INFRINGEMENT

The Senate recedes to House section 202
with modification. This section amends
chapter 5 of the Copyright Act (17 U.S.C. 501,
et. seq.) to create a new section 512, titled
“Limitations on liability relating to mate-
rial online.” New Section 512 contains limi-
tations on service providers’ liability for five
general categories of activity set forth in
subsections (a) through (d) and subsection
(9). As provided in subsection (I), Section 512
is not intended to imply that a service pro-
vider is or is not liable as an infringer either
for conduct that qualifies for a limitation of
liability or for conduct that fails to so qual-
ify. Rather, the limitations of liability apply
if the provider is found to be liable under ex-
isting principles of law. This legislation is
not intended to discourage the service pro-
vider from monitoring its service for infring-
ing material. Courts should not conclude
that the service provider loses eligibility for
limitations on liability under section 512
solely because it engaged in a monitoring
program.

The limitations in subsections (a) through
(d) protect qualifying service providers from
liability for all monetary relief for direct, vi-
carious and contributory infringement. Mon-
etary relief is defined in subsection (k)(2) as
encompassing damages, costs, attorneys’
fees, and any other form of monetary pay-
ment. These subsections also limit injunc-
tive relief against qualifying service provid-
ers to the extent specified in subsection (j).
To qualify for these protections, service pro-
viders must meet the conditions set forth in
subsection (i), and service providers’ activi-
ties at issue must involve a function de-
scribed in subsection (a), (b), (c), (d) or (g),
respectively. The liability limitations apply
to networks ‘‘operated by or for the service
provider,” thereby protecting both service
providers who offer a service and subcontrac-
tors who may operate parts of, or an entire,
system or network for another service pro-
vider.

Subsection (b) provides for a limitation on
liability with respect to certain acts of ‘‘sys-
tem caching”. Paragraphs (5) and (6) of this
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subsection refer to industry standard com-
munications protocols and technologies that
are only now in the initial stages of develop-
ment and deployment. The conferees expect
that the Internet industry standards setting
organizations, such as the Internet Engineer-
ing Task Force and the World Wide Web Con-
sortium, will act promptly and without
delay to establish these protocols so that
subsection (b) can operate as intended.

Subsection (e) is included by the conferees
in order to clarify the provisions of the bill
with respect to the liability of nonprofit in-
stitutions of higher learning that act as
service providers. This provision serves as a
substitute for section 512(c)(2) of the House
bill and for the study proposed by section 204
of the Senate amendment.

In general, Title Il provides that a univer-
sity or other public or nonprofit institution
of higher education which is also a ‘“‘service
provider’ (as that term is defined in title I1)
is eligible for the limitations on liability
provided in title Il to the same extent as any
other service provider.

However, the conferees recognize that the
university environment is unique. Ordi-
narily, a service provider may fail to qualify
for the liability limitations in Title Il sim-
ply because the knowledge or actions of one
of its employees may be imputed to it under
basic principles of respondeat superior and
agency law. The special relationship which
exists between universities and their faculty
members (and their graduate student em-
ployees) when they are engaged in teaching
or research is different from the ordinary
employer-employee relationship. Since inde-
pendence—freedom of thought, word and ac-
tion—is at the core of academic freedom, the
actions of university faculty and graduate
student teachers and researchers warrant
special consideration in the context of this
legislation. This special consideration is em-
bodied in new subsection (e), which provides
special rules for determining whether uni-
versities, in their capacity as a service pro-
vider, may or may not be liable for acts of
copyright infringement by faculty members
or graduate students in certain cir-
cumstances.

Subsection (e)(1) provides that the online
infringing actions of faculty members or
graduate student employees, which occur
when they are ‘“‘performing a teaching or re-
search function,” will not be attributed to
an institution of higher education in its ca-
pacity as their employer for purposes of sec-
tion 512, if certain conditions are met. For
the purposes of subsections (a) and (b) of sec-
tion 512, such faculty member or graduate
student shall be considered to be a person
other than the institution, and for the pur-
poses of subsections (c) and (d) of section 512
the faculty member’s or graduate student’s
knowledge or awareness of his or her infring-
ing activities will not be attributed to the
institution, when they are performing a
teaching or research function and the condi-
tions in paragraphs (A)-(C) are met.

When the faculty member or the graduate
student employee is performing a function
other than teaching or research, this sub-
section provides no protection against liabil-
ity for the institution if infringement oc-
curs. For example, a faculty member or grad-
uate student is performing a function other
than teaching or research when the faculty
member or graduate student is exercising in-
stitutional administrative responsibilities,
or is carrying out operational responsibil-
ities that relate to the institution’s function
as a service provider. Further, for the exemp-
tion to apply on the basis of research activ-
ity, the research must be a genuine academic
exercise—i.e. a legitimate scholarly or sci-
entific investigation or inquiry—rather than
an activity which is claimed to be research
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but is undertaken as a pretext for engaging
in infringing activity.

In addition to the ‘‘teaching or research
function” test, the additional liability pro-
tections contained in subsection (e)(1) do not
apply unless the conditions in paragraphs (A)
through (C) are satisfied. First, paragraph
(A) requires that the infringing activities
must not involve providing online access to
instructional materials that are “‘required or
recommended”’ for a course taught by the in-
fringing faculty member and/or the infring-
ing graduate student within the last three
years. The reference to ‘‘providing online ac-
cess’ to instructional materials includes the
use of e-mail for that purpose. The phrase
““required or recommended’”’ is intended to
refer to instructional materials that have
been formally and specifically identified in a
list of course materials that is provided to
all students enrolled in the course for credit;
it is not intended, however, to refer to the
other materials which, from time to time,
the faculty member or graduate student may
incidentally and informally bring to the at-
tention of students for their consideration
during the course of instruction.

Second, under paragraph (B) the institu-
tion must not have received more than two
notifications of claimed infringement with
respect to the particular faculty member or
particular graduate student within the last
three years. If more than two such notifica-
tions have been received, the institution
may be considered to be on notice of a pat-
tern of infringing conduct by the faculty
member or graduate student, and the limita-
tion of subsection (e) does not apply with re-
spect to the subsequent infringing actions of
that faculty member or that graduate stu-
dent. Where more than two notifications
have previously been received with regard to
a particular faculty member or graduate stu-
dent, the institution will only become poten-
tially liable for the infringing actions of that
faculty member or that graduate student.
Any notification of infringement that gives
rise to a cause of action for misrepresenta-
tion under subsection (f) does not count for
purposes of paragraph (B).

Third, paragraph (C) states that the insti-
tution must provide to the users of its sys-
tem or network—whether they are adminis-
trative employees, faculty, or students—ma-
terials that accurately describe and promote
compliance with copyright law. The legisla-
tion allows, but does not require, the institu-
tions to use relevant informational mate-
rials published by the U.S. Copyright Office
in satisfying the condition imposed by para-
graph (C).

Subsection (e)(2) defines the terms and
conditions under which an injunction may be
issued against an institution of higher edu-
cation that is a service provider in cases to
which subsection (e)(1) applies. First, all the
factors and considerations taken into ac-
count by a court under 17 U.S.C. §502 will
apply in the case of any application for an
injunction in cases covered by this sub-
section. In addition, the court is also re-
quired to consider the factors of particular
significance in the digital environment list-
ed in subsection (j)(2). Finally, the provi-
sions contained in (j)(3), concerning notice to
the service provider and the opportunity to
appear, are also applicable in cases to which
subsection (e)(1) applies.

The conferees also want to emphasize that
nothing contained in subsection (e) should be
interpreted to establish new liability for in-
stitutions of higher education, including
under the doctrines of respondeat superior,
or of contributory liability, where liability
does not now exist. Further, subsection (e)
does not alter any of the existing limitations
on the rights of copyright owners that are al-
ready contained in the Copyright Act. So, for
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example, subsection (e) has no impact on the
fair use (section 107) doctrine or the avail-
ability of fair use in a university setting;
similarly, section 110 of the Copyright Act
dealing with classroom performance and dis-
tance learning is not changed by subsection
(e). In this regard, subsection (e) is fully con-
sistent with the rest of section 512, which
neither creates any new liabilities for serv-
ice providers, nor affects any defense to in-
fringement available to a service provider.
Finally, subsection (e) has no applicability
to any case asserting that a university is lia-
ble for copyright infringement in any capac-
ity other than as a service provider.

SECTION 203. EFFECTIVE DATE

The Senate recedes to House section 203.
This section sets forth the effective date of
the amendments made by this title. The cor-
responding sections of the House bill and the
Senate amendment are substantively iden-
tical.

TITLE 111—COMPUTER MAINTENANCE OR
REPAIR COPYRIGHT EXEMPTION
SECTIONS 301302

The Senate recedes to the House sections
301-302. These sections effect a minor, yet
important clarification in section 117 of the
Copyright Act to ensure that the lawful
owner or lessee of a computer machine may
authorize an independent service provider—a
person unaffiliated with either the owner or
lessee of the machine—to activate the ma-
chine for the sole purpose of servicing its
hardware components. When a computer is
activated, certain software or parts thereof
is automatically copied into the machine’s
random access memory, or “RAM”. A clari-
fication in the Copyright Act is necessary in
light of judicial decisions holding that such
copying is a ‘“‘reproduction’” under section
106 of the Copyright Act (17 U.S.C. 106),!
thereby calling into question the right of an
independent service provider who is not the
licensee of the computer program resident on
the client’s machine to even activate that
machine for the purpose of servicing the
hardware components. This section does not
in any way alter the law with respect to the
scope of the term ‘‘reproduction’ as it is
used the Copyright Act. Rather, this section
it is narrowly crafted to achieve the objec-
tives just described—namely, ensuring that
an independent service provider may turn on
a client’s computer machine in order to serv-
ice its hardware components, provided that
such service provider complies with the pro-
visions of this section designed to protect
the rights of copyright owners of computer
software. The corresponding sections of the
House bill and the Senate amendment are
substantively identical.

TITLE IV—MISCELLANEOUS PROVISIONS
SEC. 401. PROVISIONS RELATING TO THE COMMIS-

SIONER OF PATENTS AND TRADEMARKS AND

THE REGISTER OF COPYRIGHTS

The Senate recedes to the House sections
401-402 with modification. This section pro-
vides parity in compensation between the
Register of Copyrights and the Commis-
sioner of Patent and Trademarks and clari-
fies the duties and functions of the Register
of Copyrights.

The new subsection to be added to 17
U.S.C. §701 sets forth in express statutory
language the functions presently performed
by the Register of Copyrights under her gen-
eral administrative authority under sub-
section 701(a). Like the Library of Congress,
its parent agency, the Copyright Office is a
hybrid entity that historically has per-
formed both legislative and executive or ad-
ministrative functions. Eltra Corp. v. Ringer,

1See MAI Sys. Corp. v. Peak Computer, 991 F. 2d 511
(9th Cir. 1993), cert. denied, 114 S. Ct. 671 (1994).
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579 F.2d 294 (4th Cir. 1978). Existing sub-
section 701(a) addresses some of the latter
functions. New subsection 701(b) is intended
to codify the other traditional roles of the
Copyright Office and to confirm the Reg-
ister’s existing areas of jurisdiction.

Paragraph (1) of new subsection 701(b) re-
flects the Copyright Office’s longstanding
role as advisor to Congress on matters with-
in its competence. This includes copyright
and all matters within the scope of title 17 of
the U.S. Code. Such advice, which often
takes the form of testimony of pending legis-
lation, is separate from testimony or other
recommendations by the Administration
pursuant to the President’s concurrent con-
stitutional power to make recommendations
to Congress.

Paragraph (2) reflects the Copyright Of-
fice’s longstanding role in advising federal
agencies on matters within its competence.
For example, the Copyright Office advises
the U.S. Trade Representative and the State
Department on an ongoing basis on the ade-
quacy of foreign copyright laws, and serves
as a technical consultant to those agencies
in bilateral, regional and multilateral con-
sultations or negotiations with other coun-
tries on copyright-related issues.

Paragraph (3) reflects the Copyright Of-
fice’s longstanding role as a key participant
in international meetings of various kinds,
including as part of U.S. delegations as au-
thorized by the Executive Branch, serving as
substantive experts on matters within the
Copyright Office’s competence. Recent exam-
ples of the Copyright Office acting in the ca-
pacity include its central role on the U.S.
delegation that negotiated the two new
WIPO treaties at the 1996 Diplomatic Con-
ference in Geneva, and its ongoing contribu-
tions of technical assistance in the TRIPS
Council of the World Trade Organization and
the Register’s role as a featured speaker at
numerous WIPO conferences.

Paragraph (4) describes the studies and
programs that the Copyright Office has long
carried out as the agency responsible for ad-
ministering the copyright law and other
chapters of title 17. Among the most impor-
tant of these studies historically was a series
of comprehensive reports on various issues
produced in the 1960’s as the foundation of
the last general revision of U.S. copyright
law, enacted as the 1976 Copyright Act. Most
recently the Copyright Office has completed
reports on the cable and satellite compulsory
licenses, legal protection for databases, and
the economic and policy implications of
term extension. Consistent with the Copy-
right Office’s role as a legislative branch
agency, these studies have often included
specific policy recommendations to Con-
gress. The reference to ““programs’ includes
such projects as the conferences the Copy-
right Office cosponsored in 1996-97 on the
subject of technology-based intellectual
property management, and the International
Copyright Institutes that the Copyright Of-
fice has conducted for foreign government
officials at least annually over the past dec-
ade, often in cooperation with WIPO.

Paragraph (5) makes clear that the func-
tions and duties set forth in this subsection
are illustrative, not exhaustive. The Register
of Copyrights would continue to be able to
carry out other functions under her general
authority under subsection 701(a), or as Con-
gress may direct. The latter may include
specific requests by Committees for studies
and recommendations on subjects within the
Copyright Office’s area of competence. It
may also include, when appropriate or re-
quired for constitutional reasons, directions
to the Office in separate legislation.

SEC. 402. EPHEMERAL RECORDINGS

The Senate recedes to House section 411
with modification. This section amends sec-
tion 112 of the Copyright Act (17 U.S.C. 112)
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to address two issues concerning the applica-
tion of the ephemeral recording exemption
in the digital age. The first of these issues is
the relationship between the ephemeral re-
cording exemption and the Digital Perform-
ance Right in Sound Recordings Act of 1995
(““DPRA”’). The DPRA granted sound record-
ing copyright owners the exclusive right to
perform their works publicly by means of
digital audio transmission, subject to certain
limitations, particularly those set forth in
section 114(d). Among those limitations is an
exemption for nonsubscription broadcast
transmissions, which are defined as those
made by terrestrial broadcast stations li-
censed as such by the FCC. 17 U.S.C.
§§114(d)(1)(A)(iii) and (J)(2). The ephemeral
recording exemption presently privileges
certain activities of a transmitting organiza-
tion when it is entitled to transmit a per-
formance or display under a license or trans-
fer of copyright ownership or under the limi-
tations on exclusive rights in sound record-
ings specified by section 114(a). The House
bill and the Senate amendment propose
changing the existing language of the
ephemeral recording exemption (redesig-
nated as 112(a)(1)) to extend explicitly to
broadcasters the same privilege they already
enjoy with respect to analog broadcasts.

The second of these issues is the relation-
ship between the ephemeral recording ex-
emption and the anticircumvention provi-
sions that the bill adds as section 1201 of the
Copyright Act. Concerns were expressed that
if use of copy protection technologies be-
came widespread, a transmitting organiza-
tion might be prevented from engaging in its
traditional activities of assembling trans-
mission programs and making ephemeral re-
cordings permitted by section 112 for pur-
poses of its own transmissions within its
local service area and of archival preserva-
tion and security. To address this concern,
the House bill and the Senate amendment
propose adding to section 112 a new para-
graph that permits transmitting organiza-
tions to engage in activities that otherwise
would violate section 1201(a)(1) in certain
limited circumstances when necessary for
the exercise of the transmitting organiza-
tion’s privilege to make ephemeral record-
ings under redesignated section 112(a)(1). By
way of example, if a radio station could not
make a permitted ephemeral recording from
a commercially available phonorecord with-
out violating section 1201(a)(1), then the
radio station could request from the copy-
right owner the necessary means of making
a permitted ephemeral recording. If the
copyright owner did not then either provide
a phonorecord that could be reproduced or
otherwise provide the necessary means of
making a permitted ephemeral recording
from the phonorecord already in the posses-
sion of the radio station, the radio station
would not be liable for violating section
1201(a)(1) for taking the steps necessary for
engaging in activities permitted under sec-
tion 112(a)(1). The radio station would, of
course, be liable for violating section
1201(a)(1) if it engaged in activities prohib-
ited by that section in other than the lim-
ited circumstances permitted by section
112(a)(1).

House section 411 is modified in two re-
spects. First, the House provision is modified
by adding a new paragraph (3) to include spe-
cific reference to section 114(f) in section
112(a) of the Copyright Act. The addition to
section 112(a) of a reference to section 114(f)
is intended to make clear that subscription
music services, webcasters, satellite digital
audio radio services and others with statu-
tory licenses for the performance of sound
recordings under section 114(f) are entitled to
the benefits of section 112(a) with repsect to
the sound recordings they transmit.
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Second, the House provision is modified in
paragraph (4). This amendment to section
112(a) is intended to clarify the application
of section 112(a) to FCC-licensed broad-
casters with respect to digital nonsubscrip-
tion broadcast transmissions. Notwithstand-
ing this clarification, neither the amend-
ment in paragraph (4) of section 411 nor the
creation of a statutory license in section
112(e) is in any manner intended to narrow
the scope of section 112(a) or the entitlement
of any transmitting entity to the exemption
provided thereunder with respect to copies
made for other transmissions.

SECTION 403. LIMITATIONS ON EXCLUSIVE
RIGHTS; DISTANCE EDUCATION

The Senate recedes to House section 412.
The corresponding sections of the House bill
and the Senate amendment are substantively
identical.

SECTION 404. EXEMPTION FOR LIBRARIES AND
ARCHIVES

The Senate recedes to House section 413.
The corresponding sections of the House bill
and the Senate amendment are substantively
identical.

SECTION 405. SCOPE OF EXCLUSIVE RIGHTS IN

SOUND RECORDINGS; EPHEMERAL RECORDINGS

The Senate recedes to section 415 of the
House bill with modification.

The amendments to sections 112 and 114 of
the Copyright Act that are contained in this
section of the bill are intended to achieve
two purposes: first, to further a stated objec-
tive of Congress when it passed the Digital
Performance Right in Sound Recordings Act
of 1995 (“‘DPRA’) to ensure that recording
artists and record companies will be pro-
tected as new technologies affect the ways in
which their creative works are used; and sec-
ond, to create fair and efficient licensing
mechanisms that address the complex issues
facing copyright owners and copyright users
as a result of the rapid growth of digital
audio services. This section contains amend-
ments to sections 112 and 114 of Title 17 as
follows:

Section 114(d)(1). Exempt Transmissions and
Retransmissions.  Section  114(d)(1)(A) is
amended to delete two exemptions that were
either the cause of confusion as to the appli-
cation of the DPRA to certain nonsubscrip-
tion services (especially webcaster) or which
overlapped with other exemptions (such as
the exemption in subsection (A)(iii) for non-
subscription broadcast transmissions). The
deletion of these two exemptions is not in-
tended to affect the exemption for non-
subscription broadcast transmissions.

Section 114(d)(2). Statutory Licensing of Cer-
tain Transmissions. The amendment to sub-
section (d)(2) extends the availability of a
statutory license for subscription trans-
missions to cover certain eligible non-
subscription transmissions. ‘‘Eligible non-
subscription transmissions” are defined in
subsection (j)(6). The amendment subdivides
subsection (d)(2) into three subparagraphs
((A), (B), and (C)), each of which contains
conditions of a statutory license for certain
nonexempt subscription and eligible non-
subscription transmissions.

The conferees note that if a sound record-
ing copyright owner authorizes a transmit-
ting entity to take an action with respect to
that copyright owner’s sound recordings that
is inconsistent with the requirements set
forth in section 114(d)(2), the conferees do
not intend that the transmitting entity be
disqualified from obtaining a statutory li-
cense by virtue of such authorized actions.

The conferees intend that counts consider-
ing claims of infringement involving viola-
tion of the requirements set forth in section
114(d)(2) should judiciously apply the doc-
trine of de minimis non curat lex. A trans-
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mitting entity’s statutory license should not
be lost, and it becomes subject to infringe-
ment damages for transmissions that have
been made as part of its service, merely be-
cause, through error, it has committed non-
material violations of these conditions that,
once recognized, are not repeated. Similarly,
if a service has multiple channels, the trans-
mitting entity’s statutory license should not
be lost, and it become subject to infringe-
ment damages for transmissions that have
been made on other channels, merely be-
cause of a violation in connection with one
channel. Conversely, courts should not apply
such doctrine in cases in which repeated or
intentional violations occur.

Subparagraph (A) sets forth three condi-

tions of a statutory license applicable to all
nonexempt subscription and eligible non-
subscription transmissions. These three con-
ditions are taken from previous subsection
d)(2).
( ?S(u)bparagraphs (B) and (C) are alternatives:
a service is subject to the conditions in one
or the other in addition to those in subpara-
graph (A). Subparagraph (B) contains condi-
tions applicable only to nonexempt subscrip-
tion transmissions made by a preexisting
subscription service in the same trans-
mission medium as was used by the service
on July 31, 1998 or a preexisting satellite dig-
ital audio radio service. A preexisting sub-
scription service is defined in subsection
(J)(11); a preexisting satellite digital audio
radio service is defined in (j)(10). The purpose
of distinguishing preexisting subscription
services making transmissions in the same
medium as on July 31, 1998, was to prevent
disruption of the existing operations by such
services. There was only three such services
that exist: DMX (operated by TCI Music),
Music Choice (operated by Digital Cable
Radio Associates), and the DiSH Network
(operated by Muzak). As of July 31, 1998,
DMX and Music Choice made transmissions
via both cable and satellite media; the DiSH
Network was available only via satellite.
The purpose of distinguishing the preexisting
satellite digital audio radio services is simi-
lar. The two preexisting satellite digital
audio radio services, CD Radio and American
Mobile Radio Corporation, have purchased li-
censes at auction from the FCC and have
begun developing their satellite systems.

The two conditions contained in subpara-
graph (B) are taken directly from previous
subsection (d)(2). Thus, preexisting satellite
digital audio radio services and the histori-
cal operations of preexisting subscription
services are subject to the same five condi-
tions for eligibility for a statutory license,
as set forth in subparagraphs (A) and (B), as
have applied previously to these services.

Subparagraph (C) sets forth additional con-
ditions for a statutory license applicable to
all transmissions not subject to subpara-
graph (B), namely all eligible nonsubscrip-
tion transmissions, subscription trans-
missions made by a new subscription service,
and subscription transmissions made by a
preexisting subscription service other than
those made in the same transmission me-
dium. Subparagraph (C) contains nine condi-
tions.

Subparagraph (C)(i) requires that trans-
missions subject to a statutory license can-
not exceed the sound recording performance
complement defined in subsection (j)(13),
which is unchanged by this amendment. Sub-
paragraph (C)(i) eliminates this requirement
for retransmissions of over-the-air broadcast
transmissions by a transmitting entity that
does not have the right or ability to control
the programming of the broadcast station
making the initial broadcast transmission,
subject to two limitations.

First, the retransmissions are not eligible
for statutory licensing if the retransmitted
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broadcast transmissions are in digital for-
mat and regularly exceed the sound record-
ing performance complement. Second, the
retransmissions are not eligible for statu-
tory licensing if the retransmitted broadcast
transmissions are in analog format and a
substantial portion of the transmissions,
measured on a weekly basis, violate the
sound recording performance complement. In
both cases, however, the retransmitter is dis-
qualified from making its transmissions
under a statutory license only if the sound
recording copyright owner or its representa-
tive notifies the retransmitter in writing
that the broadcast transmissions exceed the
sound recording performance complement.
Once notification is received, the transmit-
ting entity making the retransmissions must
cease retransmitting those broadcast trans-
missions that exceed the sound recording
performance complement.

Subparagraph (C)(ii) imposes limitations
on the types of prior announcements, in text,
video or audio, that may be made by a serv-
ice under the statutory license. Services may
not publish advance program schedules or
make prior announcements of the titles of
specific sound recordings or the featured art-
ists to be performed on the service. More-
over, services may not induce or facilitate
the advance publication of schedules or the
making of prior announcements, such as by
providing a third party the list of songs or
artists to be performed by the transmitting
entity for publication or announcement by
the third party. The conferees do not intend
that the term ‘“‘prior announcement’ pre-
clude a transmitting entity from identifying
specific sound recordings immediately before
they are performed.

However, services may generally use the
names of several featured recording artists
to illustrate the type of music being per-
formed on a particular channel. Subpara-
graph (C)(iii) addresses limitations for
archived programs and continuous programs,
which are defined in subsections (j)(2) and
J)(4), respectively. Subparts (I) and (I1) ad-
dress archived programs. Archived programs
often are available to listeners indefinitely
or for a substantial period of time, thus per-
mitting listeners to hear the same songs on
demand any time the visitor wishes. Trans-
missions that are part of archived programs
that are less than five hours long are ineli-
gible for a statutory license. Transmissions
that are part of archived programs more
than five hours long are eligible only if the
archived program is available on the
webcaster’s site or a related site for two
weeks or less. The two-week limitation is to
be applied in a reasonable manner to achieve
the objectives of this subparagraph, so that,
for example, archived programs that have
been made available for two weeks are not
removed from a site for a short period of
time and then made available again. Fur-
thermore, altering an archived program only
in insignificant respects, such as by replac-
ing or reordering only a small number of the
songs comprising the program, does not
render the program eligible for statutory li-
censing.

Subparagraph (C)(iii) also limits eligibility
for a statutory license to transmissions that
are not part of a continuous program of less
than three hours duration (subparagraph
(C)(iii)(111)). A listener to a continous pro-
gram hears that portion of the program that
is being transmitted to all listeners at the
particular time that the listener accesses the
program, much like a person who tunes in to
an over-the-air broadcast radio station.

Finally, subparagraph (C)(iii)(1V) Ilimits
eligibility for a statutory license to trans-
missions that are not part of an identifiable
program in which performances of sound re-
cordings are rendered in a predetermined
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order that is transmitted at (a) more than
three times in any two week period, which
times have been publicly announced in ad-
vance, if the program is of less than one hour
duration, or (b) more than four times in any
two week period, which times have been pub-
licly announced in advance, if the program is
one hour or more. It is the conferee’s inten-
tion that the two-week limitation in sub-
clause (1V) be applied in a reasonable man-
ner consistent with its purpose so that, for
example, a transmitting entity does not reg-
ularly make all of the permitted repeat per-
formances within several days.

Subparagraph (C)(iv) states that the trans-
mitting entity may not avail itself of a stat-
utory license if it knowingly performs a
sound recording, as part of a service that of-
fers transmissions of visual images contem-
poraneous with transmissions of sound re-
cordings, in a manner that is likely to cause
a listener to believe that there is an affili-
ation or association between the sound re-
cording copyright owner or featured artist
and a particular product or service adver-
tised by the transmitting entity. This would
cover, for example, transmitting an adver-
tisement for a particular product or service
every time a particular sound recording or
artist is transmitted; it would not cover
more general practices such as targeting ad-
vertisements of particular products or serv-
ices to specific channels of the service ac-
cording to user demographics. If, for exam-
ple, advertisements are transmitted ran-
domly while sound recordings are performed,
this subparagraph would be satisfied.

Subparagraph (C)(v) provides that, in order
to qualify for a statutory license, a trans-
mitting entity must cooperate with sound
recording copyright owners to prevent a
transmission recipient from scanning the
transmitting entity’s transmissions to select
particular sound recordings. In the future, a
device or software may be developed that
would enable its user to scan one or more
digital transmissions to select particular
sound recordings or artists requested by its
user. Such devices or software would be the
equivalent of an on demand service that
would not be eligible for the statutory li-
cense. Technology may be developed to de-
feat such scanning, and transmitting entities
taking a statutory license are required to co-
operate with sound recording copyright own-
ers to prevent such scanning, provided that
such cooperation does not impose substan-
tial costs or burdens on the transmitting en-
tity. This requirement does not apply to a
satellite digital audio service, including a
preexisting satellite digital audio radio serv-
ice, that is in operation, or that is licensed
by the FCC, on or before July 31, 1998.

Subparagraph (C)(vi) requires that if the
technology used by the transmitting entity
enables the transmitting entity to limit the
making by the transmission recipient of
phonorecords in a digital format directly of
the transmission, the transmitting entity
sets such technology to limit such making of
phonorecords to the extent permitted by
such technology. The conferees note that
some software used to ‘‘stream’ trans-
missions of sound recordings enables the
transmitting entity to disable such direct
digital copying of the transmitted data by
transmission recipients. In such cir-
cumstances the transmitting entity must
disable that direct copying function. Like-
wise, a transmitting entity may not take af-
firmative steps to cause or induce the mak-
ing of any copies by a transmission recipi-
ent. For example, a transmitting entity may
not encourage a transmission recipient to
make either digital or analog copies of the
transmission such as by suggesting that re-
cipients should record copyrighted program-
ming transmitted by the entity.
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Subparagraph (C)(vii) requires that each
sound recording transmitted by the trans-
mitting entity must have been distributed to
the public under authority of the copyright
owner or provided to the transmitting entity
with authorization that the transmitting en-
tity may perform such sound recording. The
conferees recognize that a disturbing trend
on the Internet is the unauthorized perform-
ance of sound recordings not yet released for
broadcast or sale to the public. The trans-
mission of such pre-released sound record-
ings is not covered by the statutory license
unless the sound recording copyright owner
has given explicit authorization to the trans-
mitting entity. This subparagraph also re-
quires that the transmission be made from a
phonorecord lawfully made under the au-
thority of the copyright owner. A phono-
record provided by the copyright owner or an
authorized phonorecord purchased through
commercial distribution channels would
qualify. However, the transmission of boot-
leg sound recordings (e.g., the recording of a
live musical performance without the au-
thority of the performer, as prohibited by
Chapter 11) is ineligible for a statutory li-
cense.

Subparagraph (C)(viii) conditions a statu-
tory license on whether a transmitting en-
tity has accommodated and does not inter-
fere with technical measures widely used by
sound recording copyright owners to identify
or protect their copyrighted works. Thus,
the transmitting entity must ensure that
widely used forms of identifying informa-
tion, embedded codes, encryption or the like
are not removed during the transmission
process, provided that accommodating such
measures is technologically feasible, does
not impose substantial costs or burdens on
the transmitting entity, and does not result
in perceptible degradation of the digital
audio or video signals being transmitted.
This requirement shall not apply to a sat-
ellite digital audio service, including a pre-
existing satellite digital audio radio service,
that is in operation, or that is licensed under
the authority of the Federal communica-
tions Commission, on or before July 31, 1998,
to the extent that such service has designed,
developed or made commitments to procure
equipment or technology that is not compat-
ible with such technical measures before
such technical measures are widely adopted
by sound recording copyright owners.

Subparagraph (C)(ix) requires transmitting
entities eligible for the statutory license to
identify in textual data the title of the sound
recording, the title of the album on which
the sound recording appears (if any), and the
name of the featured recording artist. These
titles and names must be made during, but
not before, the performance of the sound re-
cording. A transmitting entity must ensure
that the identifying information can easily
be seen by the transmission recipient in vis-
ual form. For example, the information
might be displayed by the software player
used on a listener’s computer to decode and
play the sound recordings that are transmit-
ted. Many webcasters already provide such
information, but in order to give those who
do not an adequate opportunity to do so this
obligation does not take effect until one year
after the effective date of the amendment.
This requirement does not apply to the re-
transmission of broadcast transmissions by a
transmitting entity that does not have the
right or ability to control the programming
of the broadcast station making the broad-
cast transmission, or where devices or tech-
nology intended for receiving the service
that have the capability to display the iden-
tifying information are not common in the
marketplace.

Section 114(f). Licenses for Certain Nonexempt
Transmissions. Section 114(f) is amended to
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set forth procedures for determining reason-
able rates and terms for those transmissions
that qualify for statutory licensing under
section 114(d)(2). Section 114(f) is divided into
two parts: one applying to transmissions by
preexisting subscription services and pre-
existing satellite digital audio radio services
(subsection (f)(1)), and the other applying to
transmissions by new subscription services
(including subscription transmissions made
by a preexisting subscription service other
than those that qualify under subsection
(f)(1)) as well as eligible nonsubscription
transmissions (subsection (f)(2)).

Subsection (f)(1) provides for procedures
applicable to subscription transmission by
preexisting subscription services and pre-
existing satellite digital audio radio serv-
ices. The conferees note that this subsection
applies only to the three services considered
preexisting subscription services, DMX,
Music Choice and the DiSH Network, and the
two services considered preexisting satellite
digital audio radio services, CD Radio and
American Mobile Radio Corporation. The
procedures in this subsection remain the
same as those applicable before the amend-
ment, except that the rate currently in ef-
fect under prior section 114(f) is extended
from December 31, 2000 until December 31,
2001. That rate currently applies to the three
preexisting subscription services, and the
Conferees take no position on its applicabil-
ity to the two preexisting satellite digital
audio radio services. Likewise, the initiation
of the next voluntary negotiation period
shall take place in the first week of January
2001 instead of January 2000 (subsection
H(@)(C)(1)). These extensions are made pure-
ly to facilitate the scheduling of proceed-
ings.

gubsection H(@)(B), which sets forth proce-
dures for arbitration in the absence of nego-
tiated license agreement, continues to pro-
vide that a copyright arbitration royalty
panel should consider the objectives set forth
in section 801(b)(1) as well as rates and terms
for comparable types of subscription serv-
ices.

Subsection (f)(2) addresses procedures ap-
plicable to eligible nonsubscription trans-
missions and subscription transmissions by
new subscription services. The first such vol-
untary negotiation proceeding is to com-
mence within 30 days after the enactment of
this amendment upon publication by the Li-
brarian of Congress of a notice in the Federal
Register. The terms and rates established
will cover qualified transmissions made be-
tween the effective date of this amendment
and December 31, 2000, or such other date as
the parties agree.

Subsection (f)(2) directs that rates and
terms must distinguish between the different
types of eligible nonsubscription trans-
mission services and new subscription serv-
ices then in operation. The conferees recog-
nize that the nature of qualified trans-
missions may differ significantly based on a
variety of factors. The conferees intend that
criteria including, but not limited to, the
quantity and nature of the use of sound re-
cordings, and the degree to which use of the
services substitutes for or promotes the pur-
chase of phonorecords by consumers may ac-
count for differences in rates and terms be-
tween different types of transmissions.

Subsection (f)(2) also directs that a mini-
mum fee should be established for each type
of service. A minimum fee should ensure
that copyright owners are fairly com-
pensated in the event that other methodolo-
gies for setting rates might deny copyright
owners an adequate royalty. For example, a
copyright arbitration royalty panel should
set a minimum fee that guarantees that a
reasonable royalty rate is not diminished by
different types of marketing practices or
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contractual relationships. For example, if
the base royalty for a service were a percent-
age of revenues, the minimum fee might be a
flat rate per year (or a flat rate per sub-
scriber per year for a new subscription serv-
ice).

A)Iso, although subsection (f)(1) remains si-
lent on the setting of a minimum fee for pre-
existing subscription services and preexist-
ing satellite digital audio radio services, the
Conferees do not intend that silence to mean
that a minimum fee may or may not be es-
tablished in appropriate circumstances when
setting rates under subsection (f)(1) for pre-
existing subscription services and preexist-
ing satellite digital audio radio services.
Likewise, the absence of criteria that should
be taken into account for distinguishing
rates and terms for different services in sub-
section (f)(1) does not mean that evidence re-
lating to such criteria may not be considered
when adjusting rates and terms for preexist-
ing subscription services and preexisting sat-
ellite digital audio radio services in the fu-
ture.

Subsection (f)(2)(B) sets forth procedures
in the absence of a negotiated license agree-
ment for rates and terms for qualifying
transmissions under this subsection. Consist-
ent with existing law, a copyright arbitra-
tion proceeding should be empaneled to de-
termine reasonable rates and terms. The test
applicable to establishing rates and terms is
what a willing buyer and willing seller would
have arrived at in marketplace negotiations.
In making that determination, the copyright
arbitration royalty panel shall consider eco-
nomic, competitive and programming infor-
mation presented by the parties including,
but not limited to, the factors set forth in
clauses (i) and (ii).

Subsection (f)(2)(C) specifies that rates and
terms for new subscription and eligible non-
subscription transmissions should be ad-
justed every two years, unless the parties
agree as to another schedule. These two-year
intervals are based upon the conferees’ rec-
ognition that the types of transmission serv-
ices in existence and the media in which
they are delivered can change significantly
in a short period of time.

Subsection (j)(2)—*‘archived program.”” A pro-
gram is considered an ‘‘archived program’ if
it is prerecorded or preprogrammed, avail-
able repeatedly on demand to the public and
is performed in virtually the same order
from the beginning.

The exception to the definition of
“‘archived program’ for a recorded event or
broadcast transmission is intended to allow
webcasters to make available on demand
transmissions of recorded events or broad-
cast shows that do not include performances
of entire sound recordings or feature per-
formances of sound recordings (such as a
commercially released sound recording used
as a theme song), but that instead use sound
recordings only in an incidental manner
(such as in the case of brief musical transi-
tions in and out of commercials and music
played in the background at sporting
events). Some broadcast shows may be part
of series that do not regularly feature per-
formances of sound recordings but that occa-
sionally prominently include a sound record-
ing (such as a performance of a sound record-
ing in connection with an appearance on the
show by the recording artist). The recorded
broadcast transmission of the show should
not be considered an ‘‘archived program’’
merely because of such a prominent perform-
ance in a show that is part of a series that
does not regularly feature performances of
sound recordings. The inclusion of this ex-
ception to the definition of ‘“‘archived pro-
gram” is not intended to impose any new li-
cense requirement where the broadcast pro-
grammer or syndicator grants the webcaster
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the right to transmit a sound recording, such
as may be the case where the sound record-
ing has been specially created for use in a
broadcast show.

Subsection 114(j)(4)—*‘‘continuous program.”’
A ‘“‘continuous program’ is one that is con-
tinuously performed in the same predeter-
mined order. Such a program generally takes
the form of a loop whereby the same set of
sound recordings is performed repeatedly;
rather than stopping at the end of the set,
the program automatically restarts gen-
erally without interruption. In contrast to
an archived program (which always is
accessed from the beginning of the program),
a transmission recipient typically accesses a
continuous program in the middle of the pro-
gram. Minor alterations in the program
should not render a program outside the defi-
nition of ‘““‘continuous program.”

Subsection 114(j)(6)—‘‘eligible nonsubscription
transmission”’. An ‘‘eligible nonsubscription
transmission” is one that meets the follow-
ing criteria. First, the transmission must be
noninteractive and nonsubscription in na-
ture. Second, the transmission must be made
as part of a service that provides audio pro-
gramming consisting in whole or in part of
performances of sound recordings. Third, the
purpose of the transmission service must be
to provide audio or entertainment program-
ming, not to sell, advertise or promote par-
ticular goods or services. Thus, for example,
an ordinary commercial Web site that was
primarily oriented to the promotion of a par-
ticular company or to goods or services that
are unrelated to the sound recordings or en-
tertainment programming, but that provides
background music would not qualify as a
service that makes eligible nonsubscription
transmissions. The site’s background music
transmissions would need to be licensed
through voluntary negotiations with the
copyright owners. However, the sale or pro-
motion of sound recordings, live concerts or
other musical events does not disqualify a
service making a nonsubscription trans-
mission. Furthermore, the mere fact that a
transmission service is advertiser-based or
may promote itself or an affiliated enter-
tainment service does not disqualify it from
being considered an eligible nonsubscription
transmission service.

Subsection  114(j)(7)—‘‘interactive  service.”
The definition of “interactive service’” is
amended in several respects. First, personal-
ized tranmissions—those that are specially
created for a particular individual—are to be
considered interactive. The recipient of the
transmission need not select the particular
recordings in the program for it to be consid-
ered personalized, for example, the recipient
might identify certain artists that become
the basis of the personal program. The con-
ferees intend that the phrase ‘“‘program spe-
cially created for the recipient” be inter-
preted reasonably in light of the remainder
of the definition of “interactive service.”
For example, a service would be interactive
if it allowed a small number of individuals to
request that sound recordings be performed
in a program specially created for that group
and not available to any individuals outside
of that group. In contrast, a service would
not be interactive if it merely transmitted to
a large number of recipients of the service’s
transmissions a program consisting of sound
recordings requested by a small number of
those listeners.

Second, a transmission of a particular
sound recording on request is considered
interactive ‘‘whether or not [the sound re-
cording is] part of a program.’” This language
clarifies that if a transmission recipient is
permitted to select particular sound record-
ings in a prerecorded or predetermined pro-
gram, the transmission is considered inter-
active. For example, if a transmission recipi-
ent has the ability to move forward and
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backward between songs in a program, the
transmission is interactive. It is not nec-
essary that the transmission recipient be
able to select the actual songs that comprise
the program. Additionally, a program con-
sisting only of one sound recording would be
considered interactive.

Third, the definition of ‘““interactive serv-
ice” is amended to clarify that certain chan-
nels or programs are not considered inter-
active provided that they do not substan-
tially consist of requested sound recordings
that are performed within one hour of the re-
quest or at a designated time. Thus, a serv-
ice that engaged in the typical broadcast
programming practice of including selec-
tions requested by listeners would not be
considered interactive, so long as the pro-
gramming did not substantially consist of
requests regularly performed within an hour
of the request, or at a time that the trans-
mitting entity informs the recipient it will
be performed.

The last sentence of the definition is in-
tended to make clear that if a transmitting
entity offers both interactive and noninter-
active services then the noninteractive com-
ponents are not to be treated as part of an
interactive service, and thus are eligible for
statutory licensing (assuming the other re-
quirements of the statutory license are met).
For example, if a Web site offered certain
programming that was transmitted to all lis-
teners who chose to receive it at the same
time and also offered certain sound record-
ings that were transmitted to particular lis-
teners on request, the fact that the latter are
interactive transmissions would not preclude
statutory licensing of the former.

Subsection 114(j)(8)—‘‘new subscription serv-
ice.”” A ‘“‘new subscription service’” is any
service that is not a preexisting subscription
service as defined in subsection (j)(11) or a
preexisting satellite digital audio radio serv-
ice as defined in subsection (j)(10).

Subsection  114(j)(10)—‘‘preexisting satellite
digital audio radio service.” A ‘‘preexisting
satellite digital audio service” is a subscrip-
tion digital audio radio service provided pur-
suant to a satellite digital audio radio serv-
ice license issued by the Federal Commu-
nications Commission on or before July 31,
1998. Subscription services offered by these
licensed entities do not qualify as ‘“‘preexist-
ing subscription services’” under section
114(j)(11) because they had not commenced
making transmissions to the public for a fee
on or before July 31, 1998. Only two entities
received these licenses: CD Radio and Amer-
ican Mobile Radio Corporation.

A “‘preexisting satellite digital audio radio
service’” and ‘“‘preexisting subscription serv-
ice” may both include a limited number of
sample channels representative of the sub-
scription service that are made available on
a nonsubscription basis in order to promote
the subscription service. Such sample chan-
nels are to be treated as part of the subscrip-
tion service and should be considered in de-
termining the royalty rate for such subscrip-
tion service. The conferees do not intend
that the ability to offer such sample chan-
nels be used as a means to offer a non-
subscription service under the provisions of
section 114 applicable to subscription serv-
ices. The term “limited number” should be
evaluated in the context of the overall serv-
ice. For example, a service consisting of 100
channels should have no more than a small
percentage of its channels as sample chan-
nels.

Subsection 114(j)(11)—‘‘preexisting subscrip-
tion service.” A ‘‘preexisting subscription
service” is a noninteractive subscription
service that was in existence and was mak-
ing transmissions to the public on or before
July 31, 1998, and which is making trans-
missions similar in character to such trans-
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missions made on or before July 31, 1998.
Only three services qualify as a preexisting
subscription service—DMX, Music Choice
and the DiSH Network. As of July 31, 1998,
DMX and Music Choice made transmissions
via both cable and satellite media; the DiSH
Network was available only via satellite.

In grandfathering these services, the con-
feree’s objective was to limit the grandfather
to their existing services in the same trans-
mission medium and to any new services in
a new transmission medium where only
transmissions similar to their existing serv-
ice are provided. Thus, if a cable subscription
music service making transmissions on July
31, 1998, were to offer the same music service
through the Internet, then such Internet
service would be considered part of a pre-
existing subscription service.

If, however, a subscription service making
transmissions on July 31, 1998, were to offer
a new service either in the same or new
transmission medium by taking advantages
of the capabilities of that medium, such new
service would not qualify as a preexisting
subscription service. For example, a service
that offers video programming, such as ad-
vertising or other content, would not qualify
as a preexisting service, provided that the
video programming is not merely informa-
tion about the service itself, the sound re-
cordings being transmitted, the featured art-
ists, composers or songwriters, or an adver-
tisement to purchase the sound recording
transmitted.

Section 114 in General. These amendments
are fully subject to all the existing provi-
sions of section 114. Specifically, these
amendments and the statutory licenses they
create are all fully subject to the safeguards
for copyright owners of sound recordings and
musical works contained in sections 114(c),
114(d)(4) and 114(i), as well as the other provi-
sions of section 114. In addition, the con-
ferees do not intend to affect any of the
rights in section 115 that were clarified and
confirmed in the DPRA.

Section 112(e)—Statutory License. Section
112(e) creates a statutory license for the
making of an ‘‘ephemeral recording” of a
sound recording by certain transmitting or-
ganizations. The new statutory license in
section 112(e) is intended primarily for the
benefit of entities that transmit perform-
ances of sound recordings to business estab-
lishments pursuant to the limitation on ex-
clusive rights set forth in section
114(d)(1)(C)(iv). However, the new section
112(e) statutory license also is available to a
transmitting entity with a statutory license
under section 114(f) that chooses to avail
itself of the section 112(e) statutory license
to make more than the one phonorecord it is
entitled to make under section 112(a). For
example, the conferees understand that a
webcaster might wish to reproduce multiple
copies of a sound recording to use on dif-
ferent servers or to make transmissions at
different transmission rates or using dif-
ferent transmission software. Under section
112(a), as amended by this bill, a webcaster
with a section 114(f) statutory license is enti-
tled to make only a single copy of the sound
recording. Thus, the webcaster might choose
to obtain a statutory license under section
112(e) to allow it to make such multiple cop-
ies. The conferees intend that the royalty
rate payable under the statutory license may
reflect the number of phonorecords of a
sound recording made under a statutory li-
cense for use in connection with each type of
service.

Ephemeral recordings of sound recordings
made by certain transmitting organizations
under section 112(e) may embody copyrighted
musical compositions. The making of an
ephemeral recording by such a transmitting
organization of each copyrighted musical
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composition embodied in a sound recording
it transmits is governed by existing section
112(a) (or section 112(a)(1) as revised by the
Digital Millennium Copyright Act), and, pur-
suant to that section, authorization for the
making of an ephemeral recording is condi-
tioned in part on the transmitting organiza-
tion being entitled to transmit to the public
the performance of a musical composition
under a license or transfer of the copyright.

The conditions listed in section 112(e)(1),
most of which are also found in section
112(a), must be met before a transmitting or-
ganization is eligible for statutory licensing
in accordance with section 112(e). First,
paragraph (1)(A) provides that the transmit-
ting organization may reproduce and retain
only one phonorecord, solely for its own use
(unless the terms and conditions of the stat-
utory license allow for more). Thus, traffick-
ing in ephemeral recordings, such as by pre-
paring prerecorded transmission programs
for use by third parties, is not permitted.
This paragraph provides that the transmit-
ting organization may reproduce and retain
more than one ephemeral recording, in the
manner permitted under the terms and con-
ditions as negotiated or arbitrated under the
statutory license. This provision is intended
to facilitate efficient transmission tech-
nologies, such as the use of phonorecords en-
coded for optimal performance at different
transmission rates or use of different soft-
ware programs to receive the transmissions.

Second, paragraph (1)(B) requires that the
phonorecord be used only for the transmit-
ting organization’s own transmissions origi-
nating in the United States, and such trans-
missions must be made under statutory li-
cense pursuant to section 114(f) or the ex-
emption in section 114(d)(1)(C)(iv). Third,
paragraph (1)(C) mandates that, unless pre-
served exclusively for archival purposes, the
phonorecord be destroyed within six months
from the time that the sound recording was
first performed publicly by the transmitting
organization. Fourth, paragraph (1)(D) limits
the statutory license to reproductions of
sound recordings that have been distributed
to the public and that are made from a pho-
norecord lawfully made and acquired under
the authority of the copyright owner.

Subsection (e)(3) clarifies the applicability
of the antitrust laws to the use of common
agents in negotiations and agreements relat-
ing to statutory licenses and other licenses.
Under this subsection, the copyright owners
of sound recordings and transmitting organi-
zations entitled to obtain the statutory li-
cense in this section may negotiate collec-
tively regarding rates and terms for the stat-
utory license or other licenses. This sub-
section provides that such copyright owners
and transmitting organizations may des-
ignate common agents to represent their in-
terests to negotiate or administer such li-
cense agreements. This subsection closely
follows the language of existing antitrust ex-
emptions in copyright law, including the ex-
emption found in the statutory licenses for
transmitting sound recordings by digital
audio transmission found in section 114(f).

Subsections (e)(4) and (5) address the pro-
cedures for determining rates and terms for
the statutory license provided for in this sec-
tion. These procedures are parallel to the
procedures found in section 114(f)(2) for pub-
lic performances of sound recordings by digi-
tal audio transmission by new subscription
services and services making eligible Non-
subscription transmissions.

Subsection (e)(4) provides that the Librar-
ian of Congress should publish notice of vol-
untary negotiation proceedings 30 days after
enactment of this amendment. Such vol-
untary negotiation proceedings should ad-
dress rates and terms for the making of
ephemeral recordings under the conditions of
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this section for the period beginning on the
date of enactment and ending on December
31, 2000. This subsection requires that a mini-
mum fee be established as part of the rates
and terms.

In the event that interested parties do not
arrive at negotiated rates and terms during
the voluntary negotiation proceedings, sub-
section (e)(5) provides for the convening of a
copyright arbitration royalty panel to deter-
mine reasonable rates and terms for the
making of ephemeral recordings under this
subsection. This paragraph requires the
copyright arbitration royalty panel to estab-
lish rates that reflect the fees that a willing
buyer and seller would have agreed to in
marketplace negotiations. In so doing, the
copyright arbitration royalty panel should
base its decision on economic, competitive
and programming information presented by
the parties, including, but not limited to,
such evidence as described in subparagraphs
(A) and (B).

Subseciton (e)(7) states that rates and
terms either negotiated or established pursu-
ant to arbitration shall be effective for two-
year periods, and the procedures set forth in
subsections (e)(4) and (5) shall be repeated
every two years unless otherwise agreed to
by the parties.

The conferees intend that the amendments
regarding the statutory licenses in sections
112 and 114 contained in section 415 of this
bill apply only to those statutory licenses.
SECTION 406. ASSUMPTION OF CONTRACTUAL OB-

LIGATIONS RELATED TO TRANSFERS OF

RIGHTS IN MOTION PICTURES

The Senate recedes to House section 416
with modification.

Paragraph (a)—Assumption of obligations.
The conferees have added to paragraph (a)
language that defines more specifically the
meaning of the ‘‘knows or has reason to
know”’ standard in subsection (a)(1). There
are three ways to satisfy this standard. The
first is actual knowledge that a motion pic-
ture is or will be covered by a collective bar-
gaining agreement. Subparagraph (ii) pro-
vides for constructive knowledge, estab-
lished through two alternative mechanisms:
recordation with the Copyright Office or
identification of the motion picture on an
online web site maintained by the relevant
Guild, where the site makes it possible for
users to verify their access date in a com-
mercially reasonable way. In order to ensure
that the transferee has a reasonable oppor-
tunity to obtain the relevant information,
these mechanisms for providing constructive
notice apply with respect to transfers that
take place after the motion picture is com-
pleted. They also apply to transfer that take
place before the motion picture is completed,
but only if the transfer is within eighteen
months prior to the filing of an application
for copyright registration for the motion pic-
ture or, if there is no application for reg-
istration, within eighteen months of its first
publication in the United States.

The constructive notice established by rec-
ordation for purposes of application of this
section is entirely separate and independent
from the constructive notice established by
recordation under section 205(c) of the Copy-
right Act. This section does not condition
constructive notice on prior registration of
the motion picture with the Copyright Of-
fice, and does not have any hearing on the
issue of priority between conflicting trans-
fers as described in section 205(d) of the
Copyright Act.

Subparagraph (iii) provides a more general
standard for circumstances where the trans-
feree does not have actual knowledge or con-
structive knowledge through one of the two
mechanisms set out in subparagraph (ii), but
is aware of facts and circumstances about
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the transfer that make it apparent that the
motion picture is subject to a collective bar-
gaining agreement. Such facts and informa-
tion might include, for example, budget, lo-
cation of principal photography, the identity
of the talent associated with a project, or
the existence of a personal service contract
that references terms or conditions of collec-
tive bargaining agreements.

Paragraph (b)—Scope of exclusion of transfer
of public performance rights.—New paragraph
(b) clarifies that the ‘“‘public performance”
exclusion from the operation of paragraph
(a) is intended to include performances de-
scribed in paragraph (b) that reach viewers
through transmission or retransmission of
programming or program services via sat-
ellite, MMDS, cable, and other means of car-
riage. This paragraph does not expand or re-
strict in any way what constitutes a ‘“‘public
performance’ for any other purpose. The
public performance exclusion would not be
rendered inoperable simply because a trans-
fer of public performance rights is accom-
panied by a transfer of limited, incidental
other rights necessary to implement or fa-
cilitate the exercise of the performance
rights.

Paragraph (c)—Exclusion for grants of secu-
rity interests.—The purpose of this paragraph
is to ensure that banks and others providing
financing for motion pictures will not be
made subject to the assumption of obliga-
tions required by this section merely because
they obtain a security interest in the motion
picture. Because the term “‘transfer of copy-
right ownership”’ is defined in section 101 of
the Copyright Act to include a ‘‘mortgage

or hypothecation” of any exclusive
copyright right, this could be the unintended
result of the statutory language. Under this
exclusion, a bank or other party would not
be subject to the application of paragraph (a)
based solely on the acts of taking a security
interest in a motion picture, foreclosing on
that interest or otherwise exercising its
rights as a secured party, or transferring or
authorizing transfer of copyright ownership
rights secured by its security interest to a
third party. Neither would any subsequent
transferee downstream from the initial se-
cured party be subject to paragraph (a). The
exclusion would apply irreespective of the
form or language used to grant or create the
security interest.

It should be clear that the only agreements
whose terms are enforced by this section are
collective bargaining agreements and as-
sumption agreements. In the course of fi-
nancing a motion picture, a lender, other fin-
ancier or completion guarantor may execute
an inter-creditor or subordination agreement
with a union including obligations with re-
spect to the payment of residuals or the ob-
taining of assumption agreements. Such
agreements are not within the scope of this
section, and nothing in this section obligates
lenders, other financiers or completion guar-
antors to enter into these agreements, en-
forces any terms thereof or diminishes any
rights that the parties may have under these
agreements.

Paragraph (d)—Deferral pending resolution of
bona fide dispute. Paragraph (d) allows a re-
mote transferee obligated under paragraph
(a)(1) to stay enforcement of this section
while there exists a bona fide dispute be-
tween the applicable union and a prior trans-
feror regarding obligations under this sec-
tion. It contemplates that union claims not
subject to bona fide dispute will be payable
when due under the applicable collective bar-
gaining agreement or through application of
this section. Such disputes may be mani-
fested through grievance or arbitration
claims, litigation, or other claims resolution
procedures in effect between the applicable
parties.
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Paragraph (e)—Scope of obligations deter-
mined by private agreement. Paragraph (e)
states explicitly the basic principle of oper-
ation of this section. It makes clear that the
section simply provides an enforcement
mechanism for obligations that have already
been agreed to in a collective bargaining
agreement. It is not intended to affect in any
way the scope or interpretation of the provi-
sions of, or the acts required by, any collec-
tive bargaining agreement. The rights and
obligations themselves, as well as the rem-
edies for breach, are those that have been
agreed to among the parties. Accordingly,
they can be changed at any time by agree-
ment.

The collective bargaining agreements con-
template that producers will obtain assump-
tion agreements from distributors in certain
circumstances. The statute states that
where a producer does not comply with the
obligation and obtain an assumption agree-
ment where required, the law will act as
though the producer has in fact done so.
Thus, it removes the possibility of non-
compliance with the obligation to obtain an
assumption agreement. It does not require
assumption agreements to be obtained in cir-
cumstances where the collective bargaining
agreement would not require it. If there is a
dispute over the meaning and applicabiity of
provisions in the collective bargaining agree-
ment, for example over the question of which
distributors must be required to execute an
assumption agreement, the statue does not
resolve the dispute. It only requires what-
ever the collective bargaining agreement
would require, and relegates the parties to
the dispute mechanisms set out in that
agreement.

This section does not expand or diminish
rights or obligations under other laws that
might regulate contractual obligations be-
yond the purpose of enforcing assumption
agreements required by applicable collective
bargaining agreements. Nor does this section
prevent a person or entity that is subject to
obligations under an assumption agreement
(whether through application of this section
or otherwise) from transferring any such ob-
ligations to a subsequent transferee of the
applicable copyright rights, and thereby
being relieved of its own obligations under
the assumption agreement, to the extent
permitted by, and under the conditions es-
tablished in, the applicable assumption
agreements.

TITLE V—PROTECTION OF CERTAIN ORIGINAL
DESIGNS

Sections 501-505. The Senate recedes to
House sections 601-602 with modification.

From the Committee on Commerce for con-
sideration of the House bill, and the Senate
amendment, and modifications committed to
conference:

Tom BLILEY,

BILLY TAUZIN,

JOHN D. DINGELL,
From the Committee on Judiciary for con-
sideration of the House bill, and the Senate
amendment, and modifications committed to
conference:

HENRY J. HYDE,

HowARD COBLE,

BoB GOODLATTE,

JOHN CONYERS, Jr.,

HOWARD L. BERMAN,

Managers on the Part of the House.

ORRIN G. HATCH,

STROM THURMOND,

PATRICK J. LEAHY,
Managers on the Part of the Senate.
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ADJOURNMENT
Mr. LEACH. Mr. Speaker, | move

that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 1 o’clock and 40 minutes
a.m.), the House adjourned until 9 a.m.
today.

LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:

Mr. YATES (at the request of Mr. GEP-
HARDT) for after 6 p.m. on Thursday,
October 8, on account of wife’s illness.

SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to:

(The following Members (at the re-
quest of Mr. LAFALCE) to revise and ex-
tend their remarks and include extra-
neous material:)

Mr. BLUMENAUER,
today.

Mr. HINCHEY, for 5 minutes, today.

Mr. SKAGGS, for 5 minutes, today.

Mr. CONYERS, for 5 minutes, today.

Mr. FILNER, for 5 minutes, today.

Ms. JACKSON LEE of Texas, for 5 min-
utes, today.

Mr. FALEOMAVAEGA, for 5 minutes,
today.

Ms. CARSON, for 5 minutes today.

(The following Members (at the re-
quest of Mr. LEACH) to revise and ex-
tend their remarks and include extra-
neous material:)

Mr. PAUL, for 5 minutes, today.

Mr. Fox of Pennsylvania.

for 5 minutes,

EXTENSION OF REMARKS

By unanimous consent, permission to
revise and extend remarks was granted
to:

(The following Members (at the re-
quest of Mr. LAFALCE) and to include
extraneous material:)

Mr. KIND.

Mr. MATSUI.

Mr. DINGELL.

Mrs. MEek of Florida.

Mr. PAYNE.

Mr. LEVIN.

Mr. MILLER of California.

Mr. GUTIERREZ.

Mr. HAMILTON.

Mr. HINOJOSA.

Mr. STARK.

Mr. KUCINICH.

Mrs. CAPPS.

Ms. JACKSON-LEE of Texas.

Ms. EDDIE BERNICE JOHNSON of Texas.

Mr. DEUTSCH.

Ms. PELOSI.

Mr. LANTOS.

Mr. VISCLOSKY.

Mr. EVANS.

Mr. MARTINEZ.

Mr. SANDERS.

Ms. KAPTUR.
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Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

RANGEL.
HALL of Ohio.
TORRES.
BERMAN.
ROEMER.
BONIOR.
ABERCROMBIE.
CLEMENT.

Mr. UNDERWOOD.

Mr. BORSKI.

(The following Members (at the re-
quest of Mr. LEACH) and to include ex-
traneous material:)

Mr. OXLEY.

Mr. CAMPBELL.

Mr. GILMAN.

Mr. BARR of Georgia.

Mr. MICA.

Mr. CRANE.

Mr. EHLERS.

Mr. MILLER of Florida.

Mr. LEwis of California.

Mr. BEREUTER.

Mr. SHUSTER.

Mr. FRELINGHUYSEN.

Mr. SMITH of New Jersey.

Mr. SOLOMON.

Ms. ROS-LEHTINEN.

Mr. MANZULLO.

Mr. FORBES.

Mrs. KELLY.

Mr. CALLAHAN.

Mr. STUMP.

BILLS PRESENTED TO THE
PRESIDENT

Mr. THOMAS, from the Committee
on House Oversight, reported that that
committee did on this day present to
the President, for his approval, bills of
the House of the following titles:

H.R. 449. To provide for the orderly dis-
posal of certain Federal lands in Clark Coun-
ty, Nevada, and to provide for the acquisi-
tion of environmentally sensitive lands in
the State of Nevada.

H.R. 930. To require Federal employees to
use Federal travel charge cards for all pay-
ments of expenses of official Government
travel, to amend title 31, United States Code,
to establish requirements for prepayment
audits of Federal agency transportation ex-
penses, to authorize reimbursement of Fed-
eral agency employees for taxes incurred on
travel or transportation reimbursements,
and to authorize test programs for the pay-
ment of Federal employee travel expenses
and relocation expenses.

H.R. 1481. To amend the Great Lakes Fish
and Wildlife Restoration Act of 1990 to pro-
vide for implementation of recommendations
of the United States Fish and Wildlife Serv-
ice contained in the Great Lakes Fishery Re-
sources Restoration Study.

H.R. 1836. To amend chapter 89 of title 5,
United States Code, to improve administra-
tion of sanctions against unfit health care

providers under the Federal Employees
Health Benefits Program, and for other pur-
poses.

H.R. 3381. To direct the Secretary of the In-
terior to exchange land and other assets with
Big Sky Lumber Co, and other entities.

SENATE BILLS REFERRED

Bills of the Senate of the following
titles were taken from the Speaker’s
table and, under the rule, referred as
follows:

October 8, 1998

S. 744. An act to authorize the construction
of the Fall River Water Users District Rural
Water System and authorize financial assist-
ance to the Fall River Water Users District,
a nonprofit corporation, in the planning and
construction of the water supply system, and
for other purposes; to the Committee on Re-
sources.

S. 736. An act to convey certain real prop-
erty within the Carlsbad Project in New
Mexico to the Carlsbad Irrigation District;
to the Committee on Resources.

S. 1175. An act to reauthorize the Delaware
Water Gap National Recreation Area Citizen
Advisory Commission for 10 additional years;
to the Committee on Resources.

S. 1637. An act to expedite State review of
criminal records of applicants for bail en-
forcement officer employment, and for other
purposes; to the Committee on Judiciary.

S. 1641. An act to direct the Secretary of
the Interior to study alternatives for estab-
lishing a national historic trail to com-
memorate and interpret the history of wom-
en’s rights in the United States; to the Com-
mittee on Resources.

S.2041. An act to amend the Reclamation
Wastewater and Groundwater Study and Fa-
cilities Act to authorize the Secretary of the
Interior to participate in the design, plan-
ning, and construction of the Willow Lake
Natural Treatment System Project for the
reclamation and reuse of water, and for
other purposes; to the Committee on Re-
sources.

S.2086. An act to revise the boundaries of
the George Washington Birthplace National
Monument; to the Committee on Resources.

S.2117. An act to authorize the construc-
tion of the Perkins County Rural Water Sys-
tem and authorize financial assistance to the
Perkins County Rural Water System, Inc., a
nonprofit corporation, in the planning and
construction of the water supply system, and
for other purposes; to the Committee on Re-
sources.

S.2140. An act to amend the Reclamation
Projects Authorization and Adjustment Act
of 1992 to authorize the Secretary of the In-
terior to participate in the design, planning,
and construction of the Denver Water Reuse
project; to the Committee on Resources.

S.2142. An act to authorize the Secretary
of the Interior to convey the facilities of the
Pine River Project, to allow jurisdictional
transfer of lands between the Department of
Agriculture, Forest Service, and the Depart-
ment of the Interior, Bureau of Reclamation,
and the Bureau of Indian Affairs; and for
other purposes; to the Committee on Re-
sources.

S.2235. An act to amend part Q of the Om-
nibus Crime Control and Safe Streets Act of
1968 to encourage the use of school resource
officers; to the Committee on the Judiciary
and Education and the Workforce.

S.2239. An act to revise the boundary of
Fort Matanzas National Monument, and for
other purposes; to the Committee on Re-
sources.

S.2240. An act to establish the Adams Na-
tional Historical Park in the Commonwealth
of Massachusetts, and for other purposes; to
the Committee on Resources.

S.2241. An act to provide for the acquisi-
tion of lands formerly occupied by the
Franklin D. Roosevelt family at Hyde Park,
New York, and for other purposes; to the
Committee on Resources.

S.2246. An act to amend the Act which es-
tablished the Frederick Law Olmsted Na-
tional Historic Site, in the Commonwealth
of Massachusetts, by modifying the bound-
ary, and for other purposes; to the Commit-
tee on Resources.

S. 2247. An act to permit the payment of
medical expenses incurred by the United
States Park Police in the performance of
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